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RULES AND REGULATIONS OF STATE 
AGENCIES IN KANSAS 


By FRANKLIN CORRICK 
Revisor of Statutes and Member of Topeka, Kansas, Bar 


Rules and regulations of state agencies duly adopted and filed in accord- 
ance with the statutes undoubtedly have the force and effect of laws. Thirty- 
eight state agencies in Kansas have re-codified and compiled their adminis- 
trative rules and regulations since July 1, 1947. Thirty-two other state agencies 
are authorized by Kansas statutes to issue rules and regulations. 

Beginning with January 1, 1948, the various state agencies, with certain 
exceptions, are required by statute’ to prepare their rules and regulations in 
loose-leaf form in order that they may be available to all persons desiring them. 

The space available for this review does not permit a full discussion of 
what is or what is not a rule or regulation within the purview of the 1947 
act.1 The statute does not specifically define what are rules and regulations 
but the first section? states, by way of exceptions, what are not. In general, it 
may be said that any uniform rule of conduct which is to be applied in every 
case or to every person and which requires conformity therewith is undoubt- 
edly a regulation within the purview of the act unless it comes within one 
or more of the exceptions. 




















LOOSE-LEAF SYSTEM ESTABLISHED 


The requirement that all rules and regulations, except those exempted by 
the act? must be filed with the revisor of statutes* is one requirement of the 
new statute.’ This, however, is not the most important feature so far as the 
general public is concerned. The law requires, in effect, that all rules and 


1 L. 1947, ch. 440; G.S. 1947 Supp., 77-405 to 77-414. 
2 G.S, 1947 Supp., 77-405 paragraph (3). 
8 Since June 24, 1939, such filing has been required (L. 1939, ch. 308). 
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regulations, which are required to be codified pursuant to its provisions, must 
be available and kept up to date in loose-leaf form by the state department, 
board or agency issuing.same.* It is significant to note that the evident pur- 
pose of this requirement is to make it possible for anyone to keep a complete 
and up-to-date set of the rules and regulations of any or all state agencies. 


CITATION OF AUTHORITY AND EFFECTIVE DATES 


Every rule and regulation must include a citation to the statute pursuant 
to which it, or any part of it, was promulgated by the state agency. While 
no statutory standards are prescribed for showing this citation of authority, 
the method being used by the various state agencies is to insert a line in paren- 
theses at the end of the text of each section substantially as follows: (Author- 
ized by______*; Compiled January 1, 1948"; Amended ba 

This citation of authority at the end of each section of a regulation makes 
it easy to compare the regulation with the statute or statutes purporting to 
authorize the administrative agency to promulgate it. By this method, state 
agencies should be constantly reminded not to exceed their statutory authority 
by setting up regulations which have not been sanctioned by previous legisla- 
tion fixing general standards for administrative action. 

The fact that the effective date of each regulation is shown should prove 
invaluable, especially where a regulation has been amended or revoked. By 
this device, and the requirement as to amending or reviving in toto,’ a better 
method is provided for ascertaining the actual status of a rule or regulation 
at any particular time. 





SECTION NUMBERING SYSTEM 


Each state agency authorized by law to make rules and regulations is 
assigned a. distinguishing ‘‘agency number” by the revisor of statutes. For 
example, the State Banking Board was assigned number “16-.” The hyphen 
after “16” is followed by the article number of the regulations, which in turn 
is followed by the section number of the article. That is to say, ‘16-1-1” 
means section 1 of article 1 of state agency number 16. The second section of 
article 1 appears as ‘‘16-1-2” and so on for the rest of the sections in article 1. 


All of the larger state agencies, and many of the smaller ones, have 
divided their regulations into subjects with article-subject headings. Articles 
are divided into as many sections as the agency has regulations on the subject 
covered by the article. The sections may be long or short, but at the end of 
each section appears a citation of authority, if the regulation is properly pro- 
mulgated. This numbering system is somewhat similar to the method used 
in numbering sections of the General Statutes and should prove to be a con- 
4 G.S, 1947 Supp. 77-407, 

5 G.S. 1947 Supp. 77-406, 
6 Citing the Kansas statute under which promulgated. 
7 Or whatever date the compilation became effective. 


8 Showing effective date (used where compiled regulations are amended). 
9 See post, “Amending or Reviving in Toto,” page 339. 
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venient one for members of the bar. The only difference between the two 
systems is that, in numbering the rules and regulations, a hyphen is placed 
between the article and section number, and the number at the left is the 
state agency number instead of the chapter number. 


AMENDING OR REVIVING IN TOTO 


A definite procedure was set up for amending or reviving a regulation 
similar to that prescribed by the Kansas constitution for legislative acts.’° 
Specifically, the act provides that “no regulation shall be revived or amended 
unless the new regulation contains the entire regulation revived or the section 
or sections amended, and the section or sections so amended shall be revoked.” 

In addition, a regulation which amends an existing one must distinguish 
all new matter by underlining or printing it in italics. In the case of a later 
amendment to a section, the underscoring or italicizing of the previous amend- 
ment of the same section is omitted since only the new words or figures of 
the last amendment are underscored or italicized. 


SuBJECT MATTER OF PRESENT RULES AND REGULATIONS 


The various types of rules and regulations in effect as of April 15, 1948, 
are listed below. They appear after the name and address of the particular 
state board, department, officer or agency by the Article numbers which were 
given them by the promulgating authority. The subject headings such as 
“ACCOUNTANCY AND AUDITS,” “AGRICULTURE AND LIVE- 
STOCK,” etc., were inserted therein by the writer for classification purposes 
only. By the use of these listings, any person should be able to obtain a copy 
of any regulation by writing the issuing state agency at the address shown. 

The revisor of statutes does not have copies of rules and regulations for 
general distribution. The law requires that all regulations “issued by every 
state agency shall be typewritten, mimeographed, multilithed or printed on 
standard letter size (814.x11 inches) paper, the kind, grade and durability 
thereof to be subject to the approval of the state printer,”!? and punched in 
proper form for filing in a standard loose-leaf binder. 

The name of each issuing state agency and its mailing address appear 
in italicized type, followed by the article numbers and a brief description of 
the subject matter in the articles. A description of the sections (of the articles) 
themselves is not attempted here because of space limitations. 

10 Article 2, § 16, Kansas constitution. 


11 G.S, 1947 Supp., 77-408. 
12 G.S. 1947 Supp., 77-407, 


ACCOUNTANCY AND AUDITS 
Municipal Accounting Board, State House, Topeka, Kansas: 


1, General Provisions for All Munici- 4. Audit of a Board of Education or 
ities. School District. 

2. Audit of a County. 5. Examinations for and the Licensing of 

3. Audit of a City. Municipal Public Accountants. 
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AGRICULTURE AND LIVESTOCK 
Board of Agriculture, State House, Topeka, Kansas: 


1. Agricultural Chemicals (Economic 5. Hybrid Seed Corn. 


Poisons) . 6. Livestock Remedies. 
2. Agricultural Seeds. 7. Milk, Cream and Dairy Products. 
3. Commercial Feeding Stuffs. 8. Noxious Weeds. 


4, Commercial Fertilizers. 


Entomological Commission and Apiarist, State House, Topeka, Kansas: 
1. Nursery Inspection and Nursery Stock 3. Quarantines. 
Distribution. 4. Apiary Inspection. 
2. Greenhouse Pests. 


Livestock Sanitary Commissioner, 909 Harrison, Topeka, Kansas: 


2. Brucellosis (Bang’s Disease). 8. Movement of Livestock into and/or 
4. Community Sales. Through Kansas. 
6. Disposal Plants. 10. Poultry Exhibitions. 


12. Tuberculosis Free Accredited Herds. 


Crop Improvement Association, Manhattan, Kansas: 


1. General Seed Certification Standards. 10. Hybrid Corn Inbred Lines Certifica- 
2. Alfalfa Certification Standards. tion Standards. 
3. Spring and Winter Barley Certifica- 11. Flax Certification Standards. 
tion Standards. 12. Bromegrass Certification Standards. 
4. Red Clover Certification Standards. 13. Native Grass Certification Standards. 
5. Sweet Clover Certification Standards. 14. Sudan Grass Certification Standards. 
6. Open-Pollinated Corn Certification 15. Oats Certification Standards. 
Standards. 16. Rye Certification Standards. 
7. Commercial Hybrid Corn Certification 17. Sorghum Certification Standards. 
Standards. 18. Certification Standards. 
8. Hybrid Corn Certification Standards. 19. Wheat Certification Standards. 
9. Hybrid Corn Foundation Single Cross 


Certification Standards. 


BANKS AND BANKING 
Banking Board, c/o State Bank Commissioner, State House, Topeka, Kansas: 


1. Investment Securities. 3. Appraisal of Real Estate. 
2. Books and Records. 4. Insurance Upon Bank Property. 
CENSORSHIP 


State Board of Review, c/o Hallie M. Tucker, Kansas City, Kansas: 


1, General Rules and Regulations (Mo- 
tion Pictures). 


Civit_ SERVICE 
State Department of Civil Service, 801 Harrison, Topeka, Kansas: 


1. Definitions. 2. The Classification Plan. 
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The Pay Plan. 9. Hours and Leaves. 
. Application and Examination. 10. Separations and Disciplinary Action. 
Employment Lists and Their Use. 11. Hearings and Appeals. 
Certification and — 12. Records. 
Probationary Period. 13. General Provisions. 


. Service Ratings and Records. 


Joint Merit System Council, New England Building, Topeka, Kansas: 


Definitions. 13. Appeals. 
Organization for Merit System. 14, Vacation and Leave. 
Classification Plans. 15. Service Ratings. 
Com ion Plans. 16. Politics and Religion. 
Applications and Examinations. 17. Other op an 
. Registers. 18. Pay-Roll Certification. 
Certification of Eligibles. 19. Records and Reports. 
oman 20. Cooperation with other Merit-System 
. Probationary Period. Agencies. . 
. Promotions. 21. Applicability. 
. Transfers and Demotions. 22. Amendments. 


. Separations, Tenure, and Reinstate- 23. Effective Date. 


ment. 


FIRE PROTECTION 
State Fire Marshal, State House, Topeka, Kansas: 


. Rules and Regulations for Dry Clean- 6. Regulations Governing the Sale and 


ing Plants. Handling of Fireworks in the State of 
. Transportation of Flammable Liquids Kansas. 

and Inspection of Transport Tracks. 7. Regulations Governing Bulk Oil Sta- 
. Regulations for Motion Picture The- tions. 

aters. 8. Regulations for the Design, Installa- 
. Regulations Governing the Dispensing tion and Construction of Containers 

of Inflammable Liquids at Retail Serv- for the Storage and Handling of 

ice Stations and Bulk Oil Stations. Liquefied Petroleum Gases. 


. Regulations Governing the Labeling of 


Containers for Inflammable Cleaning 
Fluids. 


FisH AND GAME 
Forestry, Fish and Game Commission, c/o Noel Mullendore, Howard, Kansas: 


1, Game Birds. 5. Frogs. 
2. Game Animals. 6. Fur Bearers. 
3. Fish. 7. Fur Dealers. 
4, Commercial Fishing. 8. State Park Regulations. 
GRAIN INSPECTION 
Grain Inspection Department, National Bank of Topeka Building, 
Topeka, Kansas: 

. Deferred Payment Contract. 5. Storage Liability. 

Storage Space. 6. Terminal Official Weigh-up and In- 

Assets. spection. 
. Insurance. 


1 

2. 
3. 
4 


THE JOURNAL 


. Warehouse Receipts on Elevator 
Owned Grain. 

. Direct Transfers. 

. Inspection on Receipt of Grain. 

. Discontinuation of Warehouse License. 
. Reinspection of Grain for Delivery on 
Contract and Issuance of Warehouse 
Receipts Thereon. 

. Scales. 

. Cleaning Grain. 

. Cleaning Cars. 

. All Grain Must Be Delivered to Scale. 


16. 
17. 
18. 

. Transfers. 

. Car Doors. 

. Railroad Cars. 

. Set Backs. 

. Change of Contents. 

. Additional Regulations. 

. Car Location. 

. Inspections. 

r orien Chicos 


Weighing Grain. 


Authority of Weighmaster. 


Certificates. 


HEALTH AND PUBLIC WELFARE 
State Board of Health, State House, Topeka, Kansas: 


. Infectious, Contagious and Communi- 
cable Diseases. 

. Notifiable Diseases. 

. Quarantine and Isolation. 

. Maternal and Child Hygiene. 

. Industrial and Construction Camps, 
Tourist Camps, Common Nuisances 
and Common Carriers. 

. Common Drinking Cup and Common 
Towel. 

. Sterilization of Public Food and 
Drinking Utensils. 

. Oil Field Waste Disposal. 

. Construction, Maintenance, and Use 
of Mausoleums. 

. Swimming Pool Sanitation. 

. Water and Sewage Cross Connections. 
. Analysis of Harvested Ice and Licens- 
ing for Sale. 

. Water Sold in Bottles or Other Con- 
tainers. 

. Collection and Analysis of Water from 
City Supplies. 

. Application for Permits to Supply 
Water for Domestic Purposes. 

. Application for Permits to Discharge 
Sewage. 

. Vital Statistics Organization. 

. Death Records. 

. Birth Registration. 


20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 


28. 
29. 


30. 
31. 
32. 


Preparation and Transportation of 
Dead Human Bodies and Burial in 
Mausoleum. 

Food and Drugs and Inspections. 
Rules and Regulations Governing the 
Sale of Drugs. 

Sanitary Rules and Regulations for 
Food and Drug Establishments. 
Manufacture and Handling of Soda 
Water. 

Bakeries. 

Sanitary Regulations Pertaining to 
Slaughter Houses and Other Meat 
Processing Plants. 

Regulations Concerning State Inspec- 
tion of Meat and Poultry. 


Eggs. 

Food and Drink Stands at Fairs and 
Other Public Gatherings. 

Milk Served in Hotels, Cafes, Res- 
taurants, etc. 

Sanitary Regulations Concerning 
Frozen Food Locker Plants. 

Plans on Salary Adjustments, Ad- 
vancements, Leaves and Attendance of 
Employees of the Kansas State Board 
of Health. 


. Requirements for Approval of Lab- 


oratories for Performing Premarital 
and Prenatal Serological Tests for 
Syphilis. 


State Department of Social Welfare, 801 Harrison, Topeka, Kansas: 


. Public Assistance and Special Services. 
. Requirements for Statistical Reporting. 
. Finances, Audits and Accounts. 


4, 
5. 


Services for the Blind. 
Employment and Compensation of 
County Personnel. 
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Division of State Institutional Management, 801 Harrison, Topeka, Kansas: 


1. Requirements for Admissions to Insti- 3. Non-resident Patients. 
tutions. 4. Institutional Forms. 
2. Discharges, Dismissals and Paroles 
from Institutions. 


HIGHWAYS 
State Highway Commission, Masonic Building, Topeka, Kansas: 


. Movements of Buildings on State 10. School Bus Transportation — Driver's 
Highways. Responsibility as to Pupils. 
. Specifications Governing Bidding Con-. 11. School Bus Transportation — Safety 
ditions. Regulations for Drivers. 
. Specifications Governing Bidding In- 12. Special Permits for Use of Highways. 
structions to Bidders. 13. Entrances to Highways from Private 
. Specifications Governing Bidding In- Property. 
structions to Contracting Parties. 14. Work Done on Highways or in High- 
. School Bus Transportation — Routes. way Right of Way for Repair Removal, 
. School Bus Transportation — Liabil- Connection and/or Maintenance of 
ity Insurance. Pipelines, Gas Lines or Communica- 
. School Bus Transportation — Pupils. tion Lines. 
. School Bus Transportation — Instruc- 14A. Supplemental Specifications for High- 
tions to Pupils. way permits. 
. School Bus Transportation — Driver 
Qualifications. 


HOTELS AND RESTAURANTS 
State Hotel and Restaurant Board, State House, Topeka, Kansas: 


. Hotels, Rooming Houses and Apart- 2. Restaurants. 
ment Houses. 


LABOR AND INDUSTRIES 
State Labor Department, 800 Kansas, Topeka, Kansas: 


. Industrial Welfare Orders Affecting 
Hours and Working Conditions of 
Women and Minors. 


State Employment Security Division, 800 Kansas, Topeka, Kansas: 


. Rules. 10. Pena Procedure for Benefit 
. Meaning of Terms. Claims Before Appeals Tribunal. 
. Employing Unit Requirements. 11. Appellate Procedure for Benefit 
. Identification of Workers. Claims Before the Commissioner. 
. Payment of Contributions. 12. General Regulations for Both Appeal 
. Successor Classification. Stages. 
. Periodic Notification of Benefits 13. Pertaining to the Administration of 
Charged. Title V of “Servicemen’s Readjust- 
. Benefit Payments — Intrastate Work- ment Act of 1944.” 
ers Claims for Benefits— Total and 14. Disclosure of Information from the 
Part Total Unemployment. Files of the State Employment Service. 
. Benefit Payments — Interstate Work- 15. Definitions Relating to 1938 Separa- 
efs. tion Experience, 
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Workmen's Compensation Commissioner, 801 Harrison, Topeka, Kansas: 


Forms. 13. 96a sa 
Fees. 14. Securing Payment o: pensation. 
Termination of Compensable Cases. 15. Second Injury Fund. 
Attorneys. 16. Subcontracting. 
Notice of Accident. 17. Time Within Which Act is to be 
. Claim for Com tion. Done. 
. Measurement of Disability. 18. Appeals. 
Com tion for Eye Injuries. 19. Application for Review. 
. Medical and Hospital. 20. Guards. 
. Death Cases. 21. Assignment of Com ion. 
. Wages. 22. Redemption of Liability. 
. Injuries Occurring Outside the State 23. Relationship of Parties. 
of Kansas. 


PONAV RYN - 


LIBRARIES 
Traveling Libraries Commission, State House, Topeka, Kansas: 


. How to Secure a Library. 3. Kinds of Libraries. 
. Limitations. 4. Rules for Use and Care of Books. 


PROFESSIONS AND TRADES 
State Board for Trained Nurses, c/o Cora A. Miller, 817 State St., 
Em porta, Kansas: 


1. Requirements for Examination and 3. General Requirements for Accredited 
Registration of Nurses. Schools of Nursing. 
2. Accredited Schools of Nursing. 


State Board of Barber Examiners, c/o T. R. Maher, Great Bend, Kansas: 


1. Sanitary Rules and Regulations Gov- 
erning Barbershops, Schools and Col- 
leges and Public Bathrooms in Con- 
nection Therewith. 


State Board of Chiropractic Examiners, c/o G. L. Batchelder, Abilene, Kansas: 
1. Examination and Licensing. 


State Board of Embalming, c/o ]. L. Cox, Great Bend, Kansas: 


1. General as to Embalming. 3. Preparation and Transportation of 
2. Funeral Directing. Dead Human Bodies and Burial in 
Mausoleum. 


State Board of Examiners in Optometry, c/o E. R. Ingersoll, Concordia, Kansas: 
1. General Rules. 


State Board of Medical Registration, c/o J. F. Hassig, Kansas City, Kansas: 
1, General Rules. 2. Enforcement of Laws and Rules. 





STATE AGENCY RULES 345 


State Board of Osteopathic Examination, c/o F. H. Kendall, Holton, Kansas: 
1. General Rules. 


State Board for Cosmetologists, c/o Erma Hoffman, 201 Crawford Bldg., 
Topeka, Kansas: 


1, Registration and Qualification. 5. Shop Apprentices. 
2. Registration of Out of State Cosme- 6. Beauty Shops. 
tologists and Manicurists. 7. Beauty Shops and Beauty Schools. 
3. Schools. 8. Registration of Manicurists. 
4. School Apprentices. 9. Revocation of Certificates and Licenses. 


State Board of Veterinary Examiners, c/o Chas. W. Bowers, 1128 Kansas, 
Topeka, Kansas: 


1, General Rules and Regulations. 


State Dental Board, c/o H. L. Bunker, Junction City, Kansas: 
1, General Rules. 2. Rules for Specialists. 


PUBLIC UTILITIES 
State Corporation Commission, New England Building, Topeka, Kansas: 


. Rules of Practice and Procedure Be- 3. (4) Uniform System of Accounts for 
fore Commission. Natural Gas Companies. 
. Oil and Gas Conservation, Plugging, 3. (5) Uniform System of Accounts for 
etc. Electric Companies. 
. (1) Wire Stringing Upon, Along or 3. (6) Method for Application for Ap- 
Across Public Highways. proval of Plans, Specifications and 
. (2) Uniform System of Accounts for Cost Estimate of Proposed Water- 
Class A and Class B Telephones. works Improvements for Cities of 
. (3) Standards of Quality, Pressure, the Second and Third Classes. 
Accuracy of Measurement and 4. Motor Carriers of Persons and Prop- 
Service of Natural Gas Utilities. erty. 


Port of Entry Board, c/o Mel J. Evans, State House, Topeka, Kansas: 


. Enforcement of Laws Relating to Mo- 
tor Carriers, Taxation of Motor Fuels 
in Foreign Vehicles and Safety Re- 
quirements. , 


SCHOOLS 
State Superintendent of Public Instruction, State House, Topeka, Kansas: 
1. Certificate Regulations. 2. Definitions, Requirements and Stand- 
ards for Secondary Schools. 


TAXATION 
Commission of Revenue and Taxation, State House, Topeka, Kansas: 


2. Inheritance Tax. 
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. wars _ a ‘and Transportation 6. Retailers’ eg og 

of Liquid Fuel. 7. Compensating Tax. 
; instiier Tax. 8. Cereal Malt Beverage Tax. 
. Cigarette Tax. 10. Special Fuel Use Tax. 


VEHICLES 
State Vehicle Department, 801 Harrison, Topeka, Kansas: 


. Title and Registration. 2. Drivers’ License. 


VETERANS OF WARS 
State Soldiers Home and Bickerdyke Annex, Ft. Dodge, Kansas: 

. Membership Applications and Admis- 5. Rules for Members of Bickerdyke An- 

sions. nex. 
. Rules for Members in Soldiers’ Home. 6. Discharge from Membership at Bick- 
. Termination of Membership. erdyke. 
. Admission to Mother Bickerdyke An- 

nex. 


WEIGHTS AND MEASURES 
State Sealer of Weights and Measures, ]. F. True, State House, Topeka, Kansas: 


1. Repair of Condemned Devices. 
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THE KANSAS BUDGET LAW AS VIEWED 
BY A RAILROAD TAX MAN 


By L. A. GROTEWOHL* 


Taxes, in one form or another, have caused problems for many centuries 
— problems not only for the taxpayers but for the tax administrators. About 
forty years ago the railroads began to assume in a small measure the task of 
solving some of the problems of the taxpayers. 

For many years the railroad tax man’s work in the field was confined to 
checking tax roll extensions and determining that tax rates were within the 
maximum legal limits. The railroads then became concerned with the financial 
condition of local governments in other states and investigation revealed that 
in many taxing districts there was no relation between the amount of money 
spent and the taxes levied. Some taxing districts had surpluses sufficiently 
large to operate the district for several years; others had no money, were 
operating on no-fund warrants and were hopelessly in debt. The work in 
other states was so enlightening that in 1929 this type of work was extended 
to the State of Kansas. 

Tax records in Kansas at that time were absurdly inadequate. It was 
almost impossible to determine the outstanding obligations other than regis- 
tered warrants. Many county ledgers did not reveal true cash balances due 
to the practice of crediting all funds with 100% of taxes levied and making 
no debit entries for uncollected taxes; the tax accounts were carried in the red 
and consequently some counties became deeply in debt because taxes which 
had not been collected were credited to the various taxing units. 


Townships which maintained separate funds were rare. Many townships 
levied the limit of 0.75 of a mill in the General Fund and the limit of 3.00 
mills in the Road Fund, withdrew the money from the County treasury, placed 
it in one township fund and spent it on roads. This practice enabled such 
townships to spend substantially more in the road fund than was permitted 
by law. Certain large townships required no verified claims to be filed but 
merely paid obligations by bank check signed only by the treasurer. In other 
cases the township board issued warrants to the road foreman and he then 
issued personal checks to the road workers. Investigation in one populous 
township disclosed that the road foreman issued checks to non-existent persons 
and then forged endorsements. 


The trustee of one township which was circumventing the law and in 
which the railroad paid about one-third of the taxes, was amazed to learn 
that the railroad paid township taxes. He admitted he hadn't given the matter 
much thought but that he had always thought the only taxes railroads paid 
were to the Interstate Commerce Commission. 


Many public officials kept their campaign promises even though there 
was no money available in the public treasury, by creating debts to be paid 
for later with taxes levied by other officials. In some cases, public officials 


*Tax Agent, Atchison, Topeka and Santa Fe Railway Company, Topeka, Kansas. 
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were encouraged to maintain enormous cash balances for the benefit of the 
local banks. Many inherently honest officials encountered personal difficulties 
and got themselves into financial trouble because of existing circumstances 
and the lack of statutory restrictions with respect to fund accounting. Local 
government units in Kansas operated on a sound fiscal basis only when they 
were fortunate enough to have good administrators. There were no general 
budget, cash basis, nor uniform accounting laws. Millions of dollars of unnec- 
essaty taxes were levied because there were no effective statutory restrictions 
on the levying of taxes and the spending of money. 


The knowledge of these conditions convinced the railroad management 
that railroads could render a real service to the public as well as to themselves 
by making financial investigations of local governments in Kansas. 


The first major step towards placing taxing units on a sound financial 
basis was enactment of a general budget law by the 1931 legislature. This 
law required publication of a budget showing amounts to be spent and amounts 
to be raised from taxation. It failed, however, to provide the teeth needed 
by taxpayers to successfully object to excessive and unnecessary taxes. 


Prior to the enactment of the budget law of 1933, excessive and unneces- 
sary taxes could be legally levied unless they were so grossly excessive as to 
be fraudulent. The 1931 budget law contained no specific provisions or restric- 
tions regarding preparation of the budget which had to be complied with. 
In the case of C. R. I. & P. Ry. Co. vs. Butler County, 139 Kansas 465, the 
court recognized this fact and stated: 


“The legislature has —— no yard sticks (1931 budget law) to the courts to 


determine what sums of money the taxing authorities in their discretion, may levy 
and collect so long as they stay within the limits of the levies authorized by 
statute.” 


For this reason the court consistently ruled that unless a levy was grossly 
excessive or unless it exceeded the rate limitation or unless it was made with- 
out authority, it could not be held illegal. 


The budget law of 1933 furnished the yardsticks for which the court was 
looking in the old tax cases. Prior to the passage of this act the only definite 
limitation on the levy of taxes was the maximum rate limitation. However, 
in passing the budget law of 1933, the legislature placed further restrictions 
and limitations on taxing authorities. The act provides that taxing districts 
shall prepare a budget on forms prescribed by the state accountant. It provides 
for publication of a budget, for a public hearing thereon, and for the adoption 
of a budget. The budget adopted becomes the appropriation for the budget 
period and cannot be exceeded. It is illegal to exceed the appropriation. The 
law further prohibits an amount in the budget for miscellaneous purposes in 
excess of ten per cent of the total budget. It is illegal to include a higher 
percentage for this purpose. The law provides that in considering the revenue 
available there may be allowed for taxes which may not be collected an amount 
not exceeding the percentage of delinquency for the preceding tax year plus 
five per cent. To allow a larger percentage for delinquent taxes renders the 
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levy void to that extent. The law also provides that the balance shall be car- 
tied forward to the credit of the fund for the ensuing year. The failure to 
do: this renders the tax levy void to that extent. All revenue items on hand 
and anticipated must be shown as revenue available, and as prescribed by the 
budget form. The failure to do this violates the law. 

In Hawkins vs. Gregory, 138 Kansas 477, the 1933 levy of the Kaw Valley 
Drainage District was contested on the basis of violation of the 1933 budget 
law. The court stated as follows: 


“In conformity with the duty thus imposed on the county clerk it became necessary 
for him to scrutinize with care the budget of the drainage district filed with him. 
And this budget plainly showed that it was irregular in its inclusion of the item of 
$75,000 for ‘improvement projects’ which is admittedly intended to pay for the 
construction of the additional 514 feet of dike as a charge on the general fund. It 
is also irregular in that the balance of $58,611.64 in the general fund was not 
‘carried forward to the credit of said fund for the ensuing year,’ as directed by the 
budget law of 1933... . A tax so fraught with irregularity and illegality cannot be 
spread on the tax rolls by mandate of this court.” 


In the case of City of Independence vs. Guy Smith, 138 Kansas 484, the 
city certified a budget filled out in compliance with the form prescribed by 
the state. However, it certified rates of levy which would raise more money 
than the amounts shown to be levied by the budget, and would raise more 
money than was to be used or needed. The court held that rates in excess of 
the amounts shown on the budget were illegal and could not be extended on 
the tax rolls by the county clerk. The court held: 


“, . . City tax levies would produce revenue in excess of the city budget, and the 


county clerk was authorized to reduce the levies to the budget requirements and to 
extend the reduced levies on the tax roll.” 


In the case of City of Iola vs. Hobart, 141 Kansas 715, the court stated 
regarding expenditures which were not budgeted: 


“Moreover, before lands could have been lawfully purchased for the electric light 
plant the commissioner of finance and revenue, upon advisory estimate by the head 
of that department, would have had to make provision for its purchase in the 
annual bry ; and no expenditure in excess of the estimate could have been 
incurred.” 


In State vs. Robb, 143 Kansas 529, the provision of the statute prohibiting 
expenditures in excess of the adopted budget was referred to as follows: 


“In 1933, the legislature, by a series of acts, undertook to put the financial affairs 
of counties and other subdivisions of the state on a better financial basis. It enacted 
the ‘cash-basis’ law, by which such ——— units were required to balance 
their respective accounts and prohibited from overdrawing them, and a new 
‘budget act’ requiring all anticipated expenditures to be classified in advance and 
means of —— prescribed. Realizing these statutes might handicap a county in 
the relief of the poor, the number of which had increased greatly by reason of 
severe general financial depression, the legislature authorized poor relief bonds, to 
be issued under certain circumstances. . . . The bonds issued under the act may be 
in addition ‘to amount provided for in the budget of the county.’ Now the budget 
of the county details anticipated expenditures (Laws 1933, Ch. 316) for each indi- 
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vidual fund, and prohibits the creation of any indebtedness not provided for in 

such budget.” 

In Thompson vs. Chautauqua County Commissioners, 147 Kansas 151, 
the court held that budgets published and adopted for a particular year could 
not later be increased by action of the governing body and that tax levies 
which exceeded budgetary requirements were illegal. 

The court strictly construed the provisions of the budget law in the case 
of Shouse vs. Cherokee County Commissioners, 151 Kansas 458, ruling that 
revenue received under the current year’s budget could not be used to liquidate 
unpaid obligations of a prior year; that indebtedness could not be incurred in 
excess of each item of a fund, nor for services and materials not budgeted. 
The effect of this decision was modified to some extent by the passage in 1941 
of a new provision which reads as follows: 

“Section 79-2925 . . . (2) Whenever the term ‘fund’ is used in this act it is 

intended to have reference to those funds which were authorized by statute to be 


established. ‘Fund’ is not intended to mean the individual budget items of a fund, 
but is intended to have reference to the total of such individual items.” 


This legislation was considered advisable because if expenditures of taxing 
districts were restricted to each individual item of a fund, taxing boards would 
deem it necessary to enlarge the estimate for each item of a fund, thereby 
building up a greatly increased estimate for the total fund. 

The Tax Code Committee of the Legislative Council, after analyzing cer- 
tain operating difficulties encountered by taxing units and studying some weak 
spots which were detrimental to taxpayers, made several recommendations to 
the 1941 legislature for the improvement of the budget law. Adoption of 
these recommendations by the 1941 legislature gave Kansas one of the finest 
and most workable budget laws in the United States. 

This article will not go into the merits of the cash-basis or uniform 
accounting laws except to emphasize that without these two laws the budget 
law would have been unworkable and ineffective. 

Great improvement in public finance in Kansas has been achieved since 
1929. Much credit for this improvement is due the county clerks. Tax laws 
are valueless unless administered properly, and the realization of this fact 
prompted the 1933 legislature to delegate to the county clerk the duty of care- 
fully scrutinizing tax levies and budgets, and the authority to reduce levies 
which violated the provisions of existing statutes. Prior to 1933, the county 
clerk was only directed and authorized to reduce tax levies which exceeded 
the statutory rate limitations. This law now reads: . 

“Section 79-1965. Any levy which may be certified to the county clerk which is in 

violation of the provisions of existing statutes, shall be unlawful, and in any such 

case it shall be unlawful for the county clerk of any county within the state to enter 
upon the tax roll of the county any such excessive levy; and in case of any such 
excess in any levy it is hereby made the duty of the county clerk and he is hereby 

ired to reduce such levy and to extend upon the tax roll only such part thereof 
as will comply with the provisions of existing statutes.” 


It is the firm belief of the railroad tax man that a conscientious and intelligent 
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county clerk is one of the most valuable assets taxpayers may possess. It is 
regrettable the public generally is not aware of this fact. 

While it is impossible to attain perfection in tax laws and their admin- 
istration, Kansas has been generally recognized as having very good local 
government tax laws. The 1947 legislature, however, by general as well as 
special acts, increased materially the burden of real property owners by the 
levy of new property taxes; by increasing many tax rate limits; and by making 
numerous aggregate tax limits ineffective. Kansas should restore its restrictive 
tax limitations so that owners of real property are not required to bear an 
undue portion of the tax load and for the purpose of encouraging proper and 
equalized assessments. It should strive to equalize the tax burden among all 
taxpayers by improving its assessment laws and by making a redistribution of 
state collected revenues. By so doing it will develop a tax structure which will 
make Kansas more attractive for industrial development. 
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MAKE DIVORCE EASY 


By L. F. CUSHENBERY 
of the Oberlin, Kansas, Bar 


It is popular to condemn divorces and countless articles have been pub- 
lished in that vein. The thought is always advanced that divorces are at best 
necessary evils, and it is not always conceded that they are necessary. Some 
Courts have gone so far as to refuse to grant divorces during the Christmas 
season, completely overlooking the possibility that a divorce might be the 
nicest Christmas present the interested parties could receive. Many people 
argue that it should be more difficult to obtain a divorce. In my humble opinion 
the general welfare and the happiness of the people would be served better 
if it were more difficult to get married, and much easier to obtain a divorce. 
In expressing such views I mean no offense to religious groups who do not 
recognize divorce upon any ground. I can no more reconcile my views with 
the beliefs of such groups than those groups can reconcile their beliefs with 
the established divorce laws. 

Various reasons are advanced for the increase in divorces during the past 
twenty years. While men may say I am a traitor to my sex, and women will 
claim I am trying to place the blame on them, I am convinced the basic cause 
for the increase in divorce is the emancipation of women. Not over two gen- 
erations ago divorce was almost unheard of. Nice people, with notable excep- 
tions of course, would not and did not go into a divorce court. At that time 
the man was the master of the home. The wife knew nothing of the family 
finances, except what her husband chose to tell her. The wife (with the ever 
present exceptions) had no income of her own and depended entirely on her 
husband for support. If she chose to leave her husband she had no trade, 
occupation, or profession in which to engage to support herself and her chil- 
dren, except perhaps housework or sewing. For financial reasons alone, then, 
she was forced to continue her marriage regardless of how she was mistreated 
or abused. Furthermore, a divorced woman was looked upon as somewhat 
“fast,” and it took great courage, ordinarily too much, ‘to overthrow conven- 
tions of the society of that period. As a result the wife carried on as the 
housekeeper and bearer of children, regardless of her lot, and fortunately 
many were very happily married. 

The modern woman, on the other hand, is so educated that she is able 
to support not only herself but perhaps the children as well. She demands, 
and rightfully so, equal rights with her husband. If her husband goes out with 
the boys three nights a week, she believes she has a right to go out with the 
girls an equal amount if she so desires. She demands an equal say on family 
finances and has the right to check on the husband’s bank account. Her grand- 
mother never had that right. She does not accept her husband’s political beliefs 
simply because they are advanced by him. All in all she is an independent 
individual having her own views and exercising her legal rights to express 
such views. Such expressions often lead to discord that grandmother never 
had. Furthermore, present society does not condemn her if she thinks her 
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married life is not satisfactory and if she seeks her freedom via the divorce 
route. 

Unfortunately the aggravating acts of a man and woman do not come 
to light until after the marriage, and as a result many people after a few 
months or a few years of married life, find they are absolutely unsuited to 
each other and find they are miserable and unhappy. Why, under such cir- 
cumstances, must they remain married and miserable for the remainder of 
their lives? Perhaps some will answer that if they have children, the lives of 
the children will be ruined by separation and divorce. The lot of such children 
is a very definite problem, but in many cases the children are better off after 
the divorce than they were when they were being reared by a mother and 
father who were constantly bickering, upset and lacking emotional stability 
in the home. Such a life does not lead to better children. No father who 
has an unhappy home life can be as efficient in his work or profession, and 
no mother can be the ideal mother under the same circumstances. Unless it 
is proper to obtain a divorce under such circumstances, the husband and wife 
will be punished for the remainder of their lives for something over which 
they had no control or which they could not anticipate. For that reason divorces 
are a necessary good and not a necessary evil. Also, for the foregoing reasons 
divorces are likely to increase. 


Having reached the foregoing conclusion, the next question is “why 
should it be difficult to obtain a divorce?”’ For instance, under our Kansas 
laws no divorce can be granted except for certain stated reasons, and the prime 
reason for divorce, namely, the inability of the husband and wife to get along, 
or incompatability, is not included in the statutory grounds. As a result we 
allege extreme cruelty and gross neglect of duty as blanket charges against 
the usually accommodating husband defendant and prove enough of this and 
that to obtain a default divorce. Of course too, we must also have corroborat- 
ing evidence which in many cases is very difficult to obtain as the man and 
wife who have much semblance of decency never quarrel except when alone. 
The couple who embarrass their frjends by quarrelling and fighting in public, 
and who are not worried about géod taste, have no difficulty obtaining cor- 
roborating evidence. The result is a penalty on decency and good taste. If 
the husband and wife, having mature minds, agree that their marriage is a 
complete failure and agree on the custody of their children, if any, and on the 
division of their property, why shouldn’t they be granted a divorce as a matter 
of right without having to go into court and prove unpleasant incidents of 
their personal life which only tend to embarrass themselves and their children, 
and provide scandalous pleasure to their acquaintances? This would not 
deprive the Courts of their right to inquire into the welfare of the children 
or into the fairness of the property settlement, but it would deny the courts 
the right to refuse a divorce because the parties could not prove they had been 
beating or cursing each other in public. 

Under our present laws divorced parties cannot remarry for a period of 
six months from the date of the divorce decree. The lawmakers have that 
twisted around. If they would enact a law to the effect that no couple getting 
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married for the first time could marry until six months after they had applied 
for their license, the number of marriages would decrease unbelievably and 
the number of divorces would decrease even more. The couple who had one 
unhappy experience in marriage does not need the six months prohibitory law 
as they are not eager to dive into the complications of modern marriage again. 
The couple, however, who is diving in for the first time do not know just 
how cold the water can be. The solution, then, is to treat a divorce as the 
personal problem of the interested parties and not as an interest of friends 
and neighbors or the public in general, and to grant divorces on the basis of 
the relief needed by the couple involved and not public interest. 
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THE ADMINISTRATIVE DETERMINATION OF 
MAXIMUM RENTS UNDER THE HOUSING 
AND RENT ACT OF 1947 


By W. S. WINGERD* 
of the Bellevue, Nebraska, Bar 


When the Housing and Rent Act of 1947 became effective on July 1, 
1947, and the Controlled Housing Regulation was promulgated thereunder 
by the Housing Expediter, the administrative practices relative to many prob- 
lems of rent control were grounded upon five years of operation of the Emer- 
gency Price Control Act. One of the most controversial and least understood 
of these practices was that of reducing “‘first rents.” This practice was some- 
what analagous to “rate-making” by public utility regulatory bodies, although 
the criteria for arriving at the rates were different. Because the practice con- 
cerned literally thousands of units and the vested interests in real property of 
numerous landlords, it is fitting that the various agency methods be examined 
in light of theory and practice. 

Holmes once said that a page of history is worth a volume of logic. It 
therefore might be well to briefly examine the history of rent control, and 
some of its problems. Rent control during the war years was administered by 
the Office of Price Administration, under the Emergency Price Control Act 
which became law on January 30, 1942. This Act authorized the Adminis- 
trator to establish by regulation or order maximum rents which were generally 
fair and equitable. To accomplish this, rents were stabilized by the maximum 
rent method. This procedure froze rents at the level landlords and tenants 
had worked out for themselves by free bargaining in a competitive market 
which had not yet been affected by the impact of war. Thus, the maximum 
rent for a house became the rate for which it was rented on the date selected 
and known as the “maximum rent date” or “freeze date.” For example, the 
freeze date for the Topeka, Kansas, Area was March 1, 1942, and the maxi- 
mum rent for a house in Topeka was the rate for which that house rented on 
March 1, 1942. 


It was reasonably expected, however, that units which were not rented 
on the freeze date might be rented at a later date. These cases were called 
“first rents.” Since the freeze dates would not directly apply to these units, it 
would be necessary that rates be set for them. With the basic premise being 
that the freeze date rents were fair and equitable because landlords and tenants 
had set them by free bargaining in a competitive market, it would follow that 
first-rents set in alignment with the freeze-date rents would also be generally 
fair and equitable. One of the goals or purposes of the rent regulations became 
that of setting such first-rents on the freeze-date level. 


In regulation making, some of the problems arising are peculiar. While 


*Area Rent Director at Omaha for the Office of the Ho Expediter in the Nebraska and 
lowe, a Omaha; formerly, District Rent Executive for the Office of Price 
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the legal student may make a study of the existing law as to some special 
field, and substantially cover it by analyzing all the recorded cases, the regu- 
lation maker has a more serious problem — he has to develop a working or 
operating procedure, often in a virgin field, and often with but little in the 
way of judicial precedents to guide him. For example, in 1942,’ there was a 
fairly well defined background of judicial precedents as to the constitution- 
ality of rent control itself, but direct judicial criteria as to how to operate it 
were extremely limited. It might be well to make a brief resume of some of 
the early cases. In Block vs. Hirsch, 256 U.S. 135, the constitutionality of the 
Ball Rent Law passed by Congress on October 22, 1919, (41 Stat. 298) was 
upheld, under the theory of the existence of an emergency and that the busi- 
ness of renting in the District of Columbia had become affected with a public 
interest warranting regulation by virtue of the police power. In 1920 the 
Supreme Court, in Marcus Brown Co. vs. Feldman, 256 U.S. 170, upheld a 
rent control measure enacted by the State of New York in 1920. That case 
held that rental contracts had been made subject to the police power of the 
State. These holdings of constitutionality were somewhat delimited by Chastle- 
ton Corporation vs. Sinclair, 264 U.S. 543, a case arising in 1924 over the Ball 
Rent Law wherein the Court reversed a judgment in favor of the tenant and 
remanded the case for trial on the facts as to whether or not the emergency 
had ceased; and by Peck vs. Fink, 2 Fed (2d), 912, wherein the Ball Rent Law 
was ruled unconstitutional because the emergency had in fact, passed.? 


While such cases gave something of a foundation to the constitutionality 
question, they did not suggest much in the way of machinery to operate rent 
control, which might receive judicial approval, and enable the Administrator 
to establish rents which were in alignment with the general pattern of freeze 
date rents, nor how the Administrator might properly select a maximum rent 
for a unit which had not been rented before, or on the maximum rent date. 


With reference to these first rent cases, the Emergency Price Control Act, 
and the Housing and Rent Act of 1947, were silent. At least there was no 
direct mention of such cases. The only light thrown upon the subject by the 
Housing Regulation® (under the E.P.C.A.) was found in Sections 4(c), 4(d), 
4(e), and 5(c)(1) therein which indicated in substance that the temporary 
maximum rent on a first rent unit was the rate for which it was first rented 
after the freeze date, and that the Administrator was to review this first rent, 
and if it was too high in light of the regulations, then to reduce it upon the 
basis of “comparability.” The exact expression used was “to the rent gen- 
erally prevailing in the Defense-Rental Area for comparable housing accom- 
modations on the maximum rent date.” The same measuring stick is indicated 
in Section 5(c) (1) of the Controlled Housing Regulation* (under the H.R.A. 
of 1947). The section provides for similar setting of maximum rents by the 


1 See address of Edwin D. Dupree, Jr., Assistant General Council, Office of Housing Expediter 
before Section of Real property, Probate and Trust Law, American Bar Association, Cleve- 
land, Ohio, September 22, 7. 

2 But see Hast New York Savings Bank vs. Hahn, 326 U.S. 230, November 5, 1947, involving 
the power of the State of New York to enact legislation declaring a moratorium on mortgage 

.. Held, that the question of whether an emergency exists is for the legislative 
and not the judiciary. 

8 See 10 F.R. 13528. 

4 See 12 FR. 4831. 
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Housing Expediter decreasing the first rent to the rent generally prevailing in 
the defense-rental area for comparable housing accommodations on the maxi- 
mum rent date. There is nothing in either of the regulations mentioned which 
tells how to determine the prevailing rent of comparable accommodations in 
the area on the freeze date. Likewise, examination of Revised Procedural 
Regulation No. 3° (under the E.P.C.A.) or the Rent Procedural Regulation 
No. 1° (under the H.R.A. of 1947) fails to show any definite method of rate- 
making. 

Operating procedure used by the Office of Price Administration indicated 
that although rents for identical accommodations in a neighborhood may be 
found to actually vary, nevertheless the standard “prevailing rent for com- 
parable accommodations” presupposes that the determination can be narrowed 
to a single rent; while the variation or “rent range” concept is to serve the 
purpose of defining the reasonable limits of variation. This operating proce- 
dure further directs that in determining the rent range, any extreme, unusual 
or isolated high or low rents of comparable units should be disregarded; that 
the actual rent received for any one particular comparable unit is not neces- 
sarily conclusive, but that in the absence of any unusual features, the “com- 
parable rent” of the unit in question should be established at the middle of 
the rental range for the comparable accommodations being considered. 


Thus, it would appear that the proper determination of comparability 
involves factual issues, the deciding of which requires the application of expert 
judgment and a careful weighing of all the evidence. This would apply in 
the proper selection of comparables and in their comparison for the purpose 
of ascertaining and evaluating differences. 


The most prevalent method used in setting the first rents is the com- 
parison with at least three ‘‘comparables” of similar units. The Rent Inspector 
selects at least three units in the vicinity of the subject unit which were rented 
on the maximum rent date, which he as an expert believes to be of similar or 
comparable rental value, and makes appropriate adjustments or calculations, 
adding to the rent figures for features present in their rental, and subtracting 
for features not present in their rental, but which were present in the rental 
of the subject unit. For example, let us say the unit in question is being rented 
with a cook-stove but nothing else, while comparable unit ‘‘A” is rented with 
a stove and a refrigerator, unit “B” with a stove, and unit “C” with nothing 
added. Let us assume that these three units were being rented in that fashion 
on the freeze date for $45.00, $45.00 and $35.00, respectively, and that in the 
area the rental values of such stoves and refrigerators are $4.00 and $2.50 
per month, respectively. The adjusted comparable rent for unit “A” then 
becomes $45.00 minus $2.50 or $42.50. The adjusted comparable rent for 
unit ‘““B” is $45.00 because it is rented similarly to the subject unit. The 
adjusted comparable rent of unit “C” then becomes $35.00 plus $4.00 or 
$39.00. For purposes of comparison then, the Rent Office has comparable 
rents of $45.00, $42.50, and $39.00. The midpoint of the rent range is approxi- 


5 See 11 F.R. 14281. 
6 Issued under Public Law 129, 80th Congress. 
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mately $42.00, and the rent for the subject unit would be set at that figure. 
If the landlord had first rented the premises at $60.00 per month, the Rent 
Office would cut the rent to the $42.00. However, it has been the general 
practice that if the landlord first rented the premises at $45.00 or within the 
rental range, the first rent would be left undisturbed. 

It has been the custom of rent offices to take into similar consideration 
any comparables suggested by the landlord, as the system described will utilize 
any number of comparable units. It is essential, however, that they be com- 
parables in the true sense. 

It should be mentioned at this point that another factor is commonly 
taken into consideration in a. cases. These cases are those involving 
new construction. Because of the increase in construction costs during the 
past years, an additional amount is added in computing the maximum rent, 
which mathematically is designed to amortize over a period of years the 
amount of the increase in construction costs. Without this allowance for 
increased costs of construction, it might be strongly argued that rents set on 
newly constructed units would not be generally fair and equitable as com- 
pared with prewar construction. 


As a point of analysis it should be noted that the “prevailing rent” is 
determined more or less mathematically by taking the midpoint of the rent 
range of “comparables,” but that the “comparables” are in the final analysis 
selected through the expert opinion of the Rent Inspector. The first is quite 
tangible, the latter quite intangible. 

The foregoing system appears to have some sanction in the law. The 
leading case in this field is Sirianni vs. Bowles, 145 Fed. (2d) 343, (Case No. 
172, Emergency Court of Appeals, March 30, 1945). Here the Court held 
that two accommodations are comparable if they are sufficiently similar so 
that they would be regarded by an expert as of substantially equal rental 
value, or if they are sufficiently similar so that an expert taking as a standard 
the rent preyailing for one and making allowances for such differences as 
would be reflected in the rental value would be able to determine the appro- 
priate corresponding rent for the other. This definition is also set out plainly 
in a recent case, London Terrace, Inc. vs. Creedon, (Case No. 337, U.S. Emer- 
gency Court of Appeals, June 6, 1947, 5 Opinions and Decisions 4065). 

The Courts have also had a little to say about the matter of when specific 
rentals are or are not “comparable.” In Roth Hotel Company vs. Bowles, 
(Case No. 128, U.S. Emergency Court of Appeals, August 14, 1944) the 
Court appeared to frown upon comparables selected in another city. It held 
that the fact that rents for comparable hotel accommodations in another city 
are higher does not establish any ground for change from the rate set, that 
differences in rent for comparable accommodations normally exist in a com- 
parable market and the fact that rents are higher in another city does not 
mean that the accommodations in question would have commanded a higher 
rent on the maximum rent . ie. In R. E. Rappeport and Sons vs. Bowles, 153 
Fed. (2nd) 445, it was held that in reducing first rents the Administrator 
might not refuse to consider the rents charged by the most closely comparable 
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hotel during the freeze period’ on the ground that the rents of the comparable 
hotel were above the generally prevailing rent level because the comparable 
accommodation was the only ocean-front apartment open for rental during 
the freeze period. In Polis vs. Creedon, (Case No. 405, U. S. Emergency 
Court of Appeal, June 11, 1947) it was held that the complainants contention 
that the Administrator's determination of comparability was unreasonable and 
not sustained by the evidence where it appeared that the Administrator had 
before him evidence of comparable accommodations submitted by the Rent 
Inspector and complainants witnesses, that the affidavits of the Rent Inspec- 
tors gave a complete description of complainants accommodations and rental 
features, as well as information relating to the accommodations which the 
Inspector considered comparable to complainants’ and set forth the expert 
opinion of the Inspector as to the proper rent for complainants’ accommoda- 
tions, was without merit. 


While the foregoing cases give some idea as to what “comparability” 
means in practice, the books are unusually barren with reference to methods 
of determining the “generally prevailing rent.” Among the few cases touching 
upon this problem are several dealing with the subject of how many com- 
parable cases must be considered in order to determine the “generally pre- 
vailing rent.” In Polis vs. Creedon, supra, the complaint that the Rent Inspec- 
tor had considered an insufficient number of comparables was held to be 
without merit when it was shown that consideration had been made of twenty 
single-room units and seven two-room units, including all of the units sug- 
gested by the complainant. The Court, in the same case, held that it is sufh- 
cient that such a representative number of comparables be considered as may 
form a basis for the foundation of expert judgment. In London Terrace, Inc. 
vs. Creedon, supra, the dictum of the court indicated that complaints that Rent 
Inspectors had considered an insufficient number of comparable units in arriv- 
ing at their determinations go to the weight of the evidence rather than to 
the validity. 

The only logical conclusion that can be drawn is that there are but few 
judicial guide-posts set up for setting of “first rents.” 


While the system of comparison of the subject unit with three or more 
comparables selected by the Rent Inspector, as described previously herein, is 
the most used system, there is another in use which presents interesting possi- 
bilities. While a great many persons have contributed to working out the 
system, it was possibly developed to the greatest extent in Portland, Oregon, 
under the direction of Daniel D. Gage, then District Rent Executive and later 
a Professor of Real Estate Practice at the University of Oregon.® 


This system is an attempt to eliminate the dangers of hand-picked com- 
parables and of too few comparables. It is based upon the statistical concept 
of the “bell-curve” of probabilities. The Rent Office prepares tables of com- 
parable units for the areas involved according to the number of rooms or 


7 The “freeze” rent for hotels was selected by the highest gxperienced rate or offering rate 
during a period of thirty days ending on the maximum rent date. 
8 See “Appraisal Methods in Wartime Rent Control,” Appraisal Journal, July, 1946, Daniel D. 
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other appropriate differentiation so that, for example, the Office has a large 
list of one-room apartments, another of two-room apartments, and other lists 
for every comparable type of commonly rented unit in the area. It is apparent 
that each list will contain anywhere up to several hundred units which are 
comparable at least in the main phases. To set a rent upon a subject unit, 
the Rent Examiner or Inspector will first determine the number of rooms of 
the subject unit (or other appropriate element of break-down), and then turn 
to his appropriate charts. There he has before him a large number of nearly- 
comparable units — units which are comparable after the necessary adjust- 
ments are made. Because areas in any city will vary considerably as to the 
rental value of its housing in different sections of the city, it-is necessary that 
cities or other localities be zoned as to rental value. When the Rent Examiner 
turns to the correct charts of the correct Zone, he has numerous comparables 
of approximately the same value with which to compare the subject unit. 
To illustrate the rental range chart, an actual example is given herein, 
which is taken from the charts of sleeping rooms in Norfolk, Nebraska, a 
pleasant little city of about 13,000 population in Northeastern Nebraska. The 
frozen rents in Norfolk on sleeping rooms on the freeze date were as follows: 


Rental Rate Number of Units 


$8.50 
7.00 
6.00 
5.50 
5.00 
4.50 
4.00 
3.50 
3.00 
2.50 
2.00 


Examination of this group of rents shows that the $8.50 and $7.00 rentals 
are isolated cases and may be ignored, the remaining 67 cases falling within 
the rental range of $2.00 to $6.00 per week. 

From the foregoing it would appear that the prevailing rent for sleeping 
rooms in this zone on the freeze date was in the neighborhood of $4.00 based 
upon all the sleeping rooms rented on the freeze-date in that zone. To set 
rents upon a subject unit it would be necessary to subtract from the $4.00 for 
poorer-than-average quality or add thereto for better than average quality, 
and to make proper adjustments for addition or lack of services, furniture, 
equipment and the like which were included in the chart. If the comparables 
on the chart have their rental figures adjusted so that they represent the same 
in services, furniture and equipment, the easier it is to compute comparable 
rent from the chart. 
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The foregoing two systems, i.e. comparison with three or more com- 
parables selected by an expert, or comparison statistically with a large group 
of comparables, constitute the two most widely used systems. In summary, it 
may be said that while there is not a great wealth of judicial decision as to 
the merits of these systems, it is nevertheless a fact that a vast number of such 
rates have been set by these systems, without any substantial showing of improp- 
erly set rates. The systems have, in the main, worked well and represent to a 
degree American ingenuity in getting a job done at the time the need is greatest. 
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THE COMING TEST OF THE SUPREME COURT 


By SAMUEL D. THURMAN, JR. 
Associate Professor of Law, Stanford University 


Eprror’s Nore — Reprinted from the Journal of the State Bar of California of January- 
February, 1947 (Vol. XXII, No. 1) pages 21-37, by permission. 


The Supreme Court of the United States has in recent years had little 
cause to complain of lack of public attention. If there exists any grievance 
of this nature it must stem from an overconcentration of the public spotlight 
upon the successors of the “nine old men” of the thirties. 


The present court, seven of its members appointed by the late President 
Roosevelt and two by his successor, has been criticized by many competent 
observers as the most badly divided court in American history. Figures can 
be produced to show that in 1930 nonunanimous opinions were rendered in 
only 11 per cent of the cases, but that this figure increased year by year until 
two of the recent terms of court found 58 per cent of the opinions with a 
dissent; 245 dissenting votes in 1945, compared with 46 in 1930. 


These figures alone point up a striking discrepancy, apparently so at least, 
between the predicted and the actual performances of Mr. Roosevelt's hand 
picked judiciary. No President has ever been accused of selecting judges who 
disagreed with him on fundamental issues, and given the opportunity of filling 
seven out of nine positions with men of one’s own political, economic, and 
social philosophy, it might be expected that a well nigh unanimous, and cer- 
tainly, harmonious, bench would be seen. 

This is not to say that Supreme Court judges in the past have invariably 
run true to form in the eyes of the President selecting them. Many an appointee 
has disappointed his appointer. Holmes, nominated by the earlier Roosevelt 
at a time when the fate of his pet anti-trust act was in the lap of the Supreme 
Court, was a noteworthy example and there are many others. But Franklin 
Roosevelt had more than one or two opportunities. He had eight of them, 
more than any other President since Washington, who packed the first court. 


CRITICISM OF THE SUPREME COURT 


Yet even with this almost complete change in personnel, effected by one 
President, the figures indicate that “the New Deal judges do not chant in 
unison,” as one writer puts it. Any such unanimity would have been the target 
of widespread criticism. Paradoxically, the mere failure to unite serves other 
critics equally well. 

Another oft repeated denunciation of the present Supreme Court is that 
it has no regard for what has been said:on previous occasions. The doctrine 
of stare decisis, the bulwark of the common law system, which requires that 
yesterday’s decision be followed today unless exceptional reasons call for an 
overturning of the earlier rule, has been dangerously weakened in the eyes of 
many lawyers. 
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Certain it is that predictability in the law is vital to any well ordered 
society and a court overly anxious to depart from a rule already settled can 
wreck havoc. And yet, in striving for certainty and predictability, the pitfall 
of rigidity must be avoided. The constant problem of law through the ages 
has been that of reconciling this certainty, this tying to the past, with the 
equally imperative need for orderly change, progress to meet the changing 
needs of today and tomorrow. As Pound and Cardozo have put it: “Law must 
be stable and yet it cannot stand still.” Some contend that the formula of the 
— court has become: “‘Law must not stand still long enough to become 
stable.” 

Closely allied to this latter criticism, and even more fundamental, is the 
claim that the present judges lack objectivity and that their own subjective 
reactions, their own personal prejudices, influence decisions to a greater extent 
than do settled principles of law. A government of laws and not of men can 
never be fully attained, but the closer that goal is approached, the more suc- 
cessful judges are in divorcing personal philosophies and prejudices from the 
language of a constitution, or a statute, or a contract, the more meaning will 
there be in the motto above the new Supreme Court building: “Equal Justice 
Under Law.” Objectivity must be the primary requirement in any search for 
a great judge. 

This by no means exhausts the list of criticisms hurled against the Supreme 
Court and its individual members, but it will suffice to illustrate the point that 
there has been no lack of interest in its activities. At the same time it becomes 
apparent that a search below the surface, a more penetrating inquiry, is essential 
to arrive at the truth of the many charges made. 


COURTS AND PERSONALITIES 


Absolute appraisements, however, have no place in the realm of politics. 
One must there be content with relative evaluations, requiring a study of courts 
of the past. This backward glance dramatizes one fact, if no other — courts, 
like all human institutions, are dominated by certain personalities. 

During the first half of the nineteenth century the name that stands out 
is that of John Marshall, not the first of our Chief Justices, as is commonly _ 
supposed, but the fourth. His three predecessors thought so little of the newly 
created position that they resigned after brief years of service to accept what 
were considered more important positions in the state governments. But 
Marshall set for himself a task, a threefold task: No. 1— To establish the 
federal government as supreme in its constitutionally granted sphere of activity; 
No. 2— To establish the prestige of the Supreme Court itself. Normally the 
weakest of the three branches of government, lacking independent means of 
enforcing its orders, a favorable public opinion was imperative; No. 3 — To 
protect private property which had enjoyed at best a precarious existence during 
the Revolutionary period. Few will contend that Marshall, at the conclusion 
of 34 years as Chief Justice, had not accomplished all that he set out to attain. 
Marbury v. Madison, McCulloch v. Maryland, and Gibbons v. Ogden had 
become landmarks in Supreme Court history. | 
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But in the meantime new faces were seen on the high court. Marshall, 
the last of the Federalist judges, sat with appointees of Jefferson, of Madison, 
and of Monroe, and, as though the complaint were heard today instead of 100 
years earlier, the old timers bitterly decried the changes, changes which were 
certain to ruin the country. Private property was doomed. Joseph Story, who 
had sat with Marshall for 24 years and was to continue on the bench for 10 
more following Marshall’s death, made little effort to conceal his distrust of 
Roger Taney, the new Chief Justice. But the court continued on in substantially 
the same direction and Taney is today remembered as one of its great judges, 
despite the Dred Scott decision of his old age. 


JUDGES IN THE RECONSTRUCTION PERIOD 


The post-Civil War period found Justice Field, Justice Miller, Justice 
Bradley, and Chief Justice Waite dominating the Supreme Court scene. During 
these years big business was taking its first steps, was beginning to cross state 
boundary lines. Railroads were extending to all parts of the country. Securities 
of the new prosperous corporations were being subscribed for at premium prices 
in a mad scramble to get on the band wagon. Huge gifts of land were made 
to the railroads and utility franchises could be had for the asking. A benevolent 
Congress threw up protective walls of tariffs. Big business could do no wrong. 
True, there were occasional voices of discontent, generally from the direction 
of a new phenomenon on the American industrial scene — unions of laborers 
attempting to make their collective voices heard where single voices were 
submerged. But no one worried a great deal about these illegal conspiracies and 
they were called just that. It took very little to convince a court that any such 
organized activity was a threat to progress and labor was dealt with accordingly. 
During such an era, with property and business interests so strongly entrenched 
behind public opinion, it is not surprising that the political leaders were men 
of the same persuasion and that their judicial appointees had similar philoso- 
phies. The turn of the century found an ultra conservative Supreme Court. 


THE REACTION 


But these men, imbued with the philosophy of an industrial era when 
expansion was the universal goal and laissez faire the unquestioned government 
role, were now carrying over, as Supreme Courts are wont to do, into a period 
when big business was no longer looked upon as an unmixed blessing. The 
inevitable had come about. Business had abused its fawning public and had 
taken advantage of its tremendous grants and franchises. The tender, infant 
industries had now become giant monopolies but, humanly enough, were still 
insisting upon the old special privileges. Railroad history became one of 
exorbitant, uncontrolled rates and wholesale discrimination, and, at the same 
time, one of defaulted bonds and worthless stock in the hands of the public. 
Clamors arose for reform legislation. States came to establish commissions to 
_ regulate utilities and their rates and when the Supreme Court, in the Wabash 

case, tied the hands of such bodies, Congress stepped into the breach with the 
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Interstate Commerce Act, its first bold regulation of national commerce 
although it had possessed this constitutional power for 100 years. 

But although the public finally attained its objective of curbing the pre- 
viously unrestrained railroads, the Supreme Court was far more successful in 
thwarting other restrictions upon industry and property. John D. Rockefeller’s 
indignant cry that the dimes in his pocket belonged to him and that no govern- 
ment could by means of an income tax extract them, apparently struck a sym- 
pathetic note in the high court, and it took a constitutional amendment and 
18 years for the American people to overcome the effect of the Pollock case, 
which outlawed a 2 per cent income tax. Perhaps those who so bitterly assailed 
this small beginning had a gift of prophecy. 

In 1890, following the Interstate Commerce Act, Congress passed the 
Sherman Anti-Trust Act to reach the industrial monopolies and the Supreme 
Court ruled four years later, with only Justice Harlan dissenting, that a com- 
bination of sugar manufacturers could not be so controlled. 


LABOR LEGISLATION AND THE COURT 


But it was in the labor field that the conservatives achieved even greater 
success in curbing legislative attempts to regulate business. Labor had become 
more powerful by the turn of the century and had convinced the American 
people that only laws would remedy the intolerable conditions of employment 
then existing. Industry itself refused to take the initiative. Laws were passed 
limited hours of employment in various occupations. One such statute produced 
Lochner v. New York, pethaps the high point of Supreme Court conservatism. 
Here, by a five-to-four vote, New York was denied the power to limit the hours 
of bakers to ten per day. It was unconstitutional. 

Based upon the Lochner and similar decisions the conservative judges of 
this period stand indicted on two grounds: (1) Failure to recognize that the 
judges’ personal views as to the desirability of legislation have no proper place 
in a courtroom. (2) Failure to give due deference to a law passed by the 
people’s elected representatives. 


HOLMES ON LEGISLATION 


A newcomer to the court entered a brief but powerful dissent which went 
directly to the heart of the matter. He stated: The constitution permits the 
American people by majority vote to experiment with legislation, unhampered 
by personal philosophies of the incumbents upon the Supreme Court. That 
justice was Oliver Wendell Holmes, Jr., recently elevated from the Supreme 
Court of Massachusetts. The true greatness of Holmes in the field of constitu- 
tional law during his thirty years on the nation’s highest court stems from the 
philosophy expressed in that dissent. 

Holmes was little interested in economic and social studies and had little 
personal sympathy for much of the reform legislation which took place during 
his time. Contrary to the belief of many, he was a true conservative at heart. 
He came from a wealthy New England family and had little confidence in the 
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ability of social legislation to solve the problems of an industrial age. But his 
fame as a liberal can be traced in large part to his conception of the true 
function of a judge. No man was more successful than he in divorcing personal 
views from a constitutional decision. Deference to the wishes of the American 
people as expressed in their laws was his guide. If they wished to experiment 
through the legislative process and attempt in this way to cure the ills sur- 
rounding them, whether in the labor field or elsewhere, he could find nothing 
in the vague prohibitions of the Fourteenth Amendment to deter them. As 
he so aptly put it, the Fourteenth Amendment did not enact Herbert Spencer's 
theory of laissez faire. 

The majority judges were not gifted with this almost superhuman 
objectivity, and to them the opportunity of striking down a law, personally 
distasteful, was irresistible. The Fourteenth Amendment became the tool of 
big business, and the Supreme Court the servant. 

The period from 1910 to 1922 saw a certain resurgence of liberal strength 
on the court. An Oregon statute limiting working hours for women and, later, 
a second Oregon law restricting the working day for all employees in manu- 
facturing establishments, were upheld. Largely responsible for bringing the 
court out of the clouds and educating it to the facts of industrial life, was an 
attorney by the name of Louis Brandeis. Presenting a brief containing three 
pages of law and 97 pages of facts devoted to a survey of laws in other states 
and countries, together with extracts from over 90 reports of committees, 
bureaus, and inspectors of factories, all underscoring the effect of long hours 
of work upon the health of women, the court was in no position to conclude 
that such laws were not health measures which a state might constitutionally 
enact. Nine years later, after Brandeis had himself become a justice, Oregon 
was successful in its second case with a new attorney, Felix Frankfurter, who 
himself adopted the Brandeis form of brief, as it came to be called. 


INVALIDATION IN WHOLESALE LOTS 


But in this latter case we find a new conservative note introduced into the 
Supreme Court picture. Van Devanter and McReynolds dissented. Thanks to 
Warren Harding, they were soon to be joined by Sutherland and Butler to form 
a quartet which controlled the court from 1922 to 1937, no doubt the most 
conservative court in its entire history. It was during this period of time that 
the invalidation of laws, state and federal, was taken up in wholesale fashion, 
and again it was labor that bore the brunt of the attack. Unions were now a 
recognized part of the American scene and had become highly successful in 
securing favorable laws; that is, successful prior to any encounter with the 
Supreme Court in Washington. 

At that point decisions came down denying states the right to pass mini- 
mum wage laws for women; denying states the power in picketing and boy- 
cotting cases to take away business's favorite weapon, the injunction; forbidding 
states from outlawing “yellow dog” contracts, contracts wherein employees 
agreed not to join a union. At the same time unions were held accountable 
under the Sherman Act, despite the attempt of Congress in the Clayton Act 
to exempt labor from the anti-trust law. 
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During this period a consistent and penetrating voice of opposition was 
heard. It was almost certain that a declaration of unconstitutionality would 
be followed by these words: “Holmes, Brandeis, and Stone dissent.” 

It was no doubt easier for Brandeis than for Holmes to approve the 
consistent pro-labor legislation that reached the court. His whole background 
and training had been along the lines of economic and social reforms, and his 
personal philosophy was one favorable to the working classes. The same 
objectivity is not required when one’s subjective inclination favors the particular 
statute. Stone, on the other hand, the youngest member of the trio and a 
Republican appointee of Coolidge, fits more into the Holmes category. No 
radical, but more accurately classified as a conservative in political faith, he 
successfully subjugated his personal views to the task at hand and did not take 
it upon himself to deprive the American people of the right to experiment with 
legislation in the solution of their problems. This so-called liberal trio, though 
vastly different in many ways, were alike in this—they had a common 
conception of the judicial function, an objective approach. 

When Holmes retired in 1932, after the most distinguished judicial career 
in American history, John Marshall being the only other possible contender 
for that accolade, there was almost universal agreement that only Cardozo of 
the New York Court of Appeals could take his place, and the thirties came to 
hear these names in dissent with increasing frequency: “Brandeis, Stone, and 
Cardozo.” There had been no change in the conservative wing with its four 
votes and the most predictable split in Supreme Court history developed. To 
prevail, the conservatives had only to convince Roberts or Hughes, the liberals 
requiring the votes of both. .Hughes returned to the court in 1930 as Chief 


Justice, having resigned in 1916 to oppose Wilson in his bid for a second term, 
and when he later joined the Brandeis group with increasing frequency, Roberts 
became a one-man Supreme Court. 


ROOSEVELT AND THE COURT 


It was this court which greeted Roosevelt as he took office for the first 
time in 1933, and it was the same court, with no change whatsoever, that 
confronted him, one can hardly say greeted, when he took the oath for the 
second time in 1937. But in the intervening four years much had happened. 
Without exaggeration, one can say that the New Deal program had been 
successfully scuttled by Van Devanter, McReynolds, Sutherland, and Butler, 
plus Roberts, and occasionally Hughes. The NRA, the AAA, the Railroad 
Retirement Act, and the Bituminous Coal Act had all fallen under the claim 
of constitutional violations, and pending before the courts at that very time 
were the Wagner Act and the Social Security Act, two New Deal keystones. 

The election of November 1936 had no doubt emboldened Roosevelt with 
its unprecedented vote of confidence, Maine and Vermont dissenting, and the 
thwarting of the will of the American people by five justices did not set well. 
The history of the court packing proposal which followed is a familiar story. 
Anyone concerned over the protection of the Supreme Court as an independent 
institution can be thankful that Mr. Roosevelt lost this battle, but at the same 
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time the most casual study of Supreme Court history during 1937 compels the 
conclusion that Mr. Roosevelt won the war. 


JusticzE ROBERTS MAKES THE MAJORITY 


In the most remarkable judicial “flip-flop” of all time, Justice Roberts 
joined the liberal group, apparently convinced that the court could no longer 
act as a brake to social legislation desired by an overwhelming majority of the 
people. From that time on the New Deal laws hurdled the barrier of the 
Supreme Court with steadily diminishing dissents as the four conservatives, 
one by one, retired. The Wagner Act, with its insistence upon collective 
bargaining, was constitutional; and so were the various programs under the 
Social Security Act. Constitutional barriers to labor legislation, erected by 
previous conservative courts, were torn down and laws going much beyond 
the earlier statutes, both federal and state, were upheld. Not only could hours 
of labor be limited but it was now possible to set a floor on wages. ‘‘Yellow- 
dog” contracts could be outlawed. Employers could be denied injunctions in 
labor disputes, and even further, picketing itself became a constitutional right 
when identified with free speech. Probably no greater overturning of constitu- 
tional law had taken place in our entire history. Brandeis and Stone lived to 
see their views accepted. Holmes did not. 


No sound analysis of the court appointed by Roosevelt could be made 
without a study of its predecessors, without an understanding of the previous 
history of business and labor before the bar of the Supreme Court. One must 
view the entire picture and bear in mind the chronological sequence of events 
—the growth of big business following the Civil War and its heyday for 
several decades with little opposition from either labor or the public; the 
gtadual abuses that sprang up with the attendant demand for regulation; the 
early attempts at reform, often defeated by the Supreme Court; the long period 
of dominance of the conservative wing following the first World War and the 
success of this group in blocking the unprecedented federal legislative program 
of the New Deal; all culminating in the judicial revolution of 1937. If Holmes 
had been right over the years, and his followers were legion, there was much to 
be done, and the liberal wing, once in the saddle, wasted little time in doing it. 


FUNDAMENTAL SHIFT 


One fact, however, must not be lost sight of. In considering the charges 
that the present court has ignored previous decisions and has written new law 
too frequently, it must be remembered that the battle of the liberals was won, 
the great reversal of the previous philosophy of constitutional interpretation 
took place, before there was a single Roosevelt appointee on the bench. The 
New Deal court was in no way responsible for this fundamental shift in 
constitutional doctrine, however responsible Roosevelt himself was through 
his attempted court packing. Only with the retirement of Van Devanter did 
Roosevelt get his first opportunity to name a Supreme Court justice, Hugo 
Black, in August, 1937. But by that time the views of Holmes, of Brandeis, 
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of Stone, and of Cardozo had already become majority views and laws were 
no longer overthrown because “they happened to strike a majority of the court 
as for any reason undesirable,” as Holmes once complained. The objective 
approach had ceased to be a dissent. 


WHAT OF THE NEw Court? 


In what tradition then has the new court carried on, this court that has 
been 100 per cent created within the past ten years? At no other time since 
the first appointments of Washington has there been a court where no member 
could boast of more than ten years’ service. Before passing judgment upon the 
court itself a brief look at the individual justices may be enlightening. Reading 
from left to right: Justice Murphy, the protector of the underdog. Whether 
it is the criminal defendant, the alien, the Negro, the member of a down- 
trodden religious sect, or the laboring man, it is almost a certainty that Murphy's 
vote will be cast on that side. Emotional jurisprudence, some call it. 

Justice Rutledge, who came to the Supreme Court after four years on the 
Court of Appeals for Washington, D.C. Most of his previous experience was 
as a law professor and dean. Rutledge has become a consistent voter with the 
Black, Douglas, and Murphy wing. 

Justice Black, the hardest working member on the court, a man of out- 
standing intelligence, and a judge with prospects of greatness. The cloud of 
the Ku Klux Klan, under which he went on the bench, has been more than 
dispelled by the liberality of his decisions. His main handicap — insufficient 
objectivity to date. 

Justice Douglas, rarely separated from Black in voting, although the last 
two terms indicate a slightly more conservative strain. On a par with Black 
in intelligence. His entire life has been one of phenomenally rapid success — 
as a student at the Columbia Law School, graduating with, but considerably 
above, Thomas E. Dewey; as a Wall Street lawyer; as a law professor at 
Columbia and Yale and offered a similar post at Chicago by President Hutchins 
at a salary unheard of in academic circles; as head of the SEC; and finally, 
Associate Justice of the United States Supreme Court at 41, the youngest justice 
since Story, 100 years earlier. On the debit side — a yearning for more worlds 
to conquer. 

Justice Reed, the least colorful member of the group, who practiced law in 
Kentucky and, as Solicitor General, argued vainly many of the early New Deal 
measures before the Supreme Court. An assiduous steering of a middle course 
has made his vote most frequently the deciding one in five-to-four decisions. 


Chief Justice Vinson, the thirteenth man to occupy this position, and the 
newest member of the court. A capable Representative in Congress for many 
years, a competent judge on the Court of Appeals for the District of Columbia, 
and a respected Secretary of the Treasury. A man fundamentally sound and one 
with ability to administer in a place where administration is today a crying need. 


Justice Jackson, another brilliant lawyer, who practiced in a small town 
and worked his way up the federal legal ladder. His newspaper blast at Black, 
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issued from Nuernberg, probably stemming from his disappointment at not 
becoming Chief Justice, in turn disappointed many who believed him most 
likely among the present justices to in time wear the mantle of Holmes, 
Brandeis, Stone, and Cardozo. He may yet achieve this distinction. 


Justice Frankfurter, probably the most brilliant mind on the court, has a 
scholarly background and was for 25 years Professor of Law at Harvard. His 
influence will be felt in Washington for many years to come, separate and 
apart from Supreme Court utterances, thanks to the hundreds of proteges sent 
from his classroom to the nation’s capital. Of Frankfurter one can say what 
cannot be said with absolute assurance in the case of any other justice — he has 
no Presidential ambitions. Foreign born, he would be constitutionally ineligible. 


Justice Burton was picked by many as a man who was going places when 
he became Ohio’s junior Senator in 1941, following a five year term as mayor 
of Cleveland. Few, not even Mr. Burton himself, believed it would be in the 
direction of the United States: Supreme Court. The sole Republican, and 
appointed by a Democratic President, not many justices in history could make 
such a claim. But perhaps such Democratic magnanimity is only apparent when 
one considers that during the past 14 years there have been over 200 Democratic 
appointees to the federal judiciary and only 17 Republican. 


In studying these men one is impressed by the fact that as individuals they 
measure up in intelligence to any court of a previous period. On the other 
hand, it is difficult, if not impossible, to point to any one of them and state, 
with assurance: “There is a great judge,” as one could do in the case of the 


late Chief Justice Stone. It may be that a longer tenure on the bench will make 
possible such statements at a future date. — 


WHAT OF THE “SPLIT’’? 


More important, however, than individual appraisals is the stature of the 
court itself, the court as an institution, not merely as nine judges. What of the 
irreconcilable split alleged to exist? Are the same conflicts present which we 
found in the Van Devanter-Holmes era? Here we can state with assurance 
that the split is not the conservative-liberal division of old. 


The present court agrees, without dissent, that new social and economic 
laws are matters of legislative concern only. Almost complete deference is 
paid to legislative bodies, whether federal or state, in these fields. No such 
law of Congress has been declared unconstitutional since the great upheaval 
of 1937. Contrast the eleven important New Deal measures blocked by the 
court in the two preceding years. 

On the other hand, quite in keeping with the views of the earlier liberal 
wing, the entire court has gone to great lengths in its scrutiny of laws which 
invade the so-called civil liberties field. Freedom of speech, press, and religion, 
together with the rights of criminal defendants, are safeguarded as they never 
were before, although a liberal-conservative split has developed as to the extent 
of this advance. Rightly or wrongly, in this one field far less deference is paid 
to state laws which restrict these fundamental rights. 
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The court, almost without dissent, found little difficulty in granting to 
the federal government wartime power to mobilize an entire nation. 

The court looks upon the nation as today an economic whole and smiles 
unanimously upon unprecedented extensions of federal power under the 
interstate commerce clause. ; 

The court has left nothing but nostalgic memories of most opportunities 
for escaping taxes, and here again it is rarely divided. 


STATUTORY INTERPRETATION 


Where then is the great schism? With unprecedented dissents in recent 
years and yet with substantial agreement on the fundamental problems just 
recited, there must be some substantial area of dispute. It is found primarily 
today in the field of statutory interpretation. It is found when a law of Con- 
gress, or perhaps of a state, comes to the court for construction, just as John L. 
Lewis brought to the Supreme Court the task of construing Congress’ Norris- 
LaGuardia Act. These are not attempts to declare acts of Congress void under 
the constitution, the vital issue during the thirties; these are attempts to ascertain 
precisely what Congress meant when it passed the particular legislation. 

A great number of these measures involves business and labor. In 
construing such statutes and in passing upon the acts of agencies created to 
administer them, a definite pro-labor, or anti-business, wing has developed, 
composed of Justices Black, Douglas, Murphy, and Rutledge. Labor can almost 
always count upon their votes in seeing to it that the words of Congress are 
construed in the most favorable light from labor’s point of view, and Reed 
has frequently concurred to constitute a majority. 

At the opposite pole of the present court we find Justice Frankfurter, often 
Justice Jackson, and more recently Justice Burton, although judgment upon the 
latter must be reserved until more complete returns are in. Deferred judgment 
is even more necessary in the case of the new Chief Justice, appointed but a 
few months ago, although most expect his alignment to be more with the 
conservative side. 

Classifying Frankfurter as a conservative has a strange ring. Formerly 
looked upon as a radical of the Harvard Law School, now the acknowledged 
conservative of the Supreme Court, a Yale critic has stated that “the Harvard 
Law School’s bow is some lengths back of the Supreme Court’s stern.” Although 
the quip indulges in a great deal of metaphorical license, it does point up the 
fact that the conservative of today is not the conservative of yesteryear. 


THE Box SCORE 


To illustrate, during the 1944-45 term, the last complete one for Justice 
Roberts, the following figures are of interest. The Supreme Court heard 34 
cases involving regulation of business. Business lost 26 and won 8. But in 
analyzing the individual votes we find Roberts at one end, Roberts, the liberal 
convert on constitutional issues, with 34 votes for business, Stone with 26, and 
Frankfurter with 20. At the other extreme are Murphy and Black with one 
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vote each for business out of 34 cases, Rutledge with 2, and Douglas with 3. 
In the middle, Reed with 11 pro-business votes and Jackson with 10. The 
figures speak for themselves if it is remembered that the figures deal largely 
with interpretations of laws passed by Congress, not with their constitutionality. 
The court has had to determine how far Congress meant to go when it required 
employers to bargain collectively. Did Congress intend to include portal to 
portal trips within the definition of working time? Did the Norris-La Guardia 
anti-injunction law also exempt labor from the criminal penalties and the triple 
damage provisions of the Sherman Act? Does the anti-injunction law apply, 
for example, when the government itself becomes an employer by taking 
over a mine? 

These are questions not susceptible of easy yes or no answers. There is 
considerable room for difference of opinion. But it is submitted that the truth 
lies somewhere in between Roberts’ 100 per cent pro-business record and 
Black’s 3 per cent pro-business vote. 


Os JECTIVITY ? 


Recent terms afford cause for concern that the present court, and especially 
the so-called liberal wing, is not as objective as one would hope our judges to 
be. There is too great a tendency to stretch laws for the protection of labor 
beyond the point Congress probably intended, just as Roberts would unduly 
restrict them. There is too little tendency to supervise and curb administrative 
agencies whose personnel are not elected by and not directly responsible to the 
people. But this lack of objectivity, this reading of personal inclinations into 
statutes, has not created the serious situation found in the thirties; has not tied 
the hands of Congress as the decisions of the previous court did. When the 
court construes too liberally the ambiguous language of a statute, Congress 
can the next day by a new act make it clear what was intended. But when a 
law is declared void, as violative of the constitution, nothing but the cumber- 
some process of constitutional amendment will avail the people who desire 
such legislation unless a later court will overrule the previous decision. The 
hands of Congress are effectively tied. The present court, to date at least, is 
agreed that this it will not do. 


LOOKING AHEAD 


But the real test of the new judges is yet to come. It has been easy for 
them to uphold laws with which they were personally in agreement, and this 
type of law almost exclusively has been before the court during the past decade, 
laws granting privileges to labor at the expense of business. The heyday of 
labor, however, is waning, just as the dominance of business receded at an 
earlier date. The once weak and unprotected unions have, thanks to legislation, 
become gigantic monopolies, more powerful in many instances than big business 
ever was. The abuses of union leaders would fill many volumes and compare 
very favorably with abuses on the part of industry which led to our present 
network of legislation, state and federal. 
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The ever-moving pendulum has already started its swing in the opposite 
direction, and the laws of the next few years will be anti-labor and pro-business. 
Speaking more accurately, they will be laws which seek to limit the privileges 
now enjoyed by labor, laws to render unions more accountable, laws once more 
permitting injunctions against labor violence, laws giving employers a little 
more say in the management of their business. 

It is these laws that will confront and sorely test the present court. Labor 
attorneys will argue as strenuously as corporate attorneys once did that the 
laws are unconstitutional; laws forbidding closed shop contracts tomorrow in 
place of yesterday's laws banning “yellow-dog” contracts — a complete cycle. 
What will the present judges do under these radically altered circumstances ? 
For if mortality tables mean anything, the Supreme Court for some time in the 
future will be a court, many of whose members will have personal sympathies 
for labor, whatever might be the convictions of the other two departments of 
government. Will the new judges be more successful than Van Devanter, 
McReynolds, Sutherland, and Butler in ignoring those sympathies when laws 
quite alien to them are attacked as unconstitutional? Will they remember 
tomorrow what they state today, that the appeal from an unwise law is to 
the ballot box, not to the courts? 

We must put off until the future, we must postpone until the fate of the 
new laws is actually determined, any attempt at a definitive answer to the 
question: Did the judicial philosophy of Holmes and Stone — the objective 
point of view — die with them? 
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FIRST ANNUAL CONVENTION OF CITY 
ATTORNEYS OF KANSAS 


By Ropert E. FERGUSON 
Secretary, City Attorneys Association 


The first annual convention of the City Attorneys Association of Kansas, 
formed in 1947, will be held at Wichita in connection — the annual conven- 
tion of the Kansas State Bar Association. 

The date set by the executive committee of the Associitietn for the City 
Attorneys Convention is Thursday, May 20th, the day prior to convening of 
the Kansas Bar Association. 

Highlighting the Thursday meeting is the presence of Miss Anne X. 
Alpern, noted lawyer and city solicitor for the city of Pittsburgh, Pennsylvania, 
who is now President of the National Institute of Municipal Law Officers. 
Miss Alpern is the guest speaker at the noon luncheon of the Thursday meeting 
at the Hotel Lassen and will take a leading part in the round table discussions 
of the afternoon session. Also to be honored at the meeting is the veteran 
attorney, Mr. R. A. Cox of Augusta, who has served that community as City 
Attorney for more than thirty years. 

The afternoon sessions in addition to the business meeting and election 
of officers for the ensuing year will include three round table discussions headed 
by panels on current municipal problems of the city attorneys. 

The new association of city counselors already has a large membership 
representing every section of the state and so many and intricate are the 
problems pertaining to city government that even an entire day will hardly 
be sufficient to discuss all the knotty problems. In the current year’s program 
the association has arranged through the Bureau of Government Research and 
the University of Kansas for a clearing house on District Court decisions in the 
field of municipal law, and other means of collecting and disseminating bene- 
ficial information for the members is being presented at the annual convention. 

Every city attorney in Kansas is urged to attend the May 20th meeting at 
the Hotel Lassen commencing with registration at 11:00 a.m., prior to the 
annual luncheon and continuing throughout the afternoon sessions. 

The committee on arrangements for the convention is headed by J. Sidney 
Nye, city attorney of Newton, Kansas. Other members of the committee include 
the following city attorneys: Fred W. Aley, Wichita; Orin Jordan, Beloit; 
D. G. Smith, Gerard; and L. W. Chesney, assistant attorney for the Kansas 
League of Municipalities, Topeka. The officers now serving the association 
are James W. Putnam, Emporia, president, and Robert E. Ferguson, Marysville, 
secretary-treasurer. 
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PROGRAM 
SIXTY-SIXTH ANNUAL MEETING OF 


THE BAR ASSOCIATION OF THE STATE OF KANSAS 
WICHITA, KANSAS 


MAY 21 AND 22, 1948 
HOTEL LASSEN 


Announcement of the “First Annual Convention of City Attorneys of Kansas,” 
see page 374. 


Programs of the following associated organizations are included: 


KANSAS JUDICIAL ASSOCIATION 
KANSAS COUNTY ATTORNEYS ASSOCIATION 
KANSAS SHORTHAND REPORTERS ASSOCIATION 
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KANSAS JUDICIAL ASSOCIATION 


Hon. Karu MILcer, President 
Hon. F. B. HETTINGER, Secretary-Treasurer 


Headquarters, Hotel Lassen 
May 20 and 21, 1948 


THURSDAY, MAY 20, 1948 
12:00 Noon — Informal Luncheon — Lassen 
Hotel Coffee Shop 
AFTERNOON 
2:00 — Opening Session in the Walnut ° 
Room, Lassen Hotel, with the fol- D 1! "i 
lowing topics for discussion: ara — pee oes 
1. Instructions to the Jury with 
Special Regard to Uniform Stock 
Instructions, by: 
Judges Edgar C. Bennett and 
W. R. Mitchell 
2. Undue Publicity, by: 
Judge Wendell Ready 
3. Court Habits and Rules, by: 
Judges’ W. D. Vance and A. R. 
Buzick 
4. How to Prove and Present Laws 
of Other Jurisdictions under Sec- 
tion 321, Laws of 1947, by: 
Judges George L. Allison and 
John L. Gernon 
6:30 — Dinner in the Walnut Room for All 
District Judges and Justices of the 
Supreme Court 
Address— The Honorable Richard 
Becker, Representative 26th Legisla- 
tive District, “The Court is Not 
Almighty” 


FRIDAY, MAY 21, 1948 


MoRNING 


10:00 — Walnut Room, Lassen Hotel 
Report of the Legislative Committee 
by: 


AFTERNOON 
2:00 — Walnut Room, Lassen Hotel 
1. New Code of Civil Procedure and 


Consideration of Pre-Trial Con- 
ferences, Motions and Demurrers, 


Judges William J. Wertz and 
Ora D. McClellan 


2. Soldiers and Sailors Civil Relief 
Act by: 
Judges Robert W. Hemphill 
and Jerome Harman 


3. Allowance of Fees by the Court, 
by: 


Judges Paul H. Heinz and 
Hugh Means 


4, Contempt Proceedings, by: 
Judges James P. Coleman and 
Roy J. McMullen 


KANSAS COUNTY ATTORNEYS ASSOCIATION 


Wilbur G. Leonard, Council Grove, President 
O. J. Connell, El Dorado, Secretary-Treasurer 
Hotel Lassen 


THURSDAY, MAY 20, 1948 
AFTERNOON 
1:30 — Registration 
2:00 — Call to Order, Wilbur G. Leonard, 
President 
Remarks: Hon. Edward F. Am, 
Attorney General 
Introduction of Distinguished Guests 
2:20 — Discussion of Proposed Juvenile 
Code, Benjamin Hegler, Wichita 
2:40 — Open Forum 


3:20— Forum Discussion: “Problems of 
Commitment of Patients to State Hos- 
pitals,” Erland Carlsson, Marvin E. 
Larson, Charles F. McCoy, all of 
Topeka, Kansas 


4:20 — Open Forum — Problems Confront- 
ing County Attorneys 
5:00 — Report of Secretary-Treasurer, O. J. 


Connell 
Adjournment 
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KANSAS SHORTHAND REPORTERS ASSOCIATION 


Convention Headquarters — Allis Hotel 
Leo N. Gish, President, Kansas City, Kansas 
Glenn M. Fowler, Vice-President, Wakeeney, Kansas 
Ethel High, Secretary-Treasurer, Lawrence, Kansas 


THURSDAY, MAY 20, 1948 


EVENING 
8:30 — Executive Meeting — Allis Hotel 
FRIDAY, MAY 21, 1948 
MoRNING 
9:30 — Registration 
10:00 — Invocation — Dr. Thomas A. 
Williams 
10:05 — Address of Welcome—Paul R. 
Kitch 


10:10 — Response — Lura Middaugh 

10:15 — President's Address — Leo N. Gish 
Appointment of Committees 

10:35 — Report of Secretary-Treasurer, Ethel 
High 


10:40 — Report of Standing Committees 

11:00 — Report of Committee on Group In- 
surance — Discussion 

12:00 Noon — Luncheon — Allis Hotel 


AFTERNOON 
2:00 — Demonstration of Mechanical Aids 
to Transcription 
3:00 — Report of Committee on Retirement 
— Tom Chitwood 
Discussion 
4:00 — Business Session 
5:00 — Adjournment 
6:30 — Banquet — Allis Hotel 
Hon. Robert L. NeSmith, Speaker 
SATURDAY, MAY 22, 1948 
MORNING 
10:00 — Seminar — Past, Present, Future — 
Raymond Krutsinger 
10:30 — Report of Seminar Committees 
10:50 — Introduction of distinguished guests 
11:00 — Report of committees and election of 
officers 
12:30 P.M.—Luncheon and installation of 
officers 


THE BAR ASSOCIATION OF THE STATE OF KANSAS 
Hotel Lassen 


THURSDAY, MAY 20, 1948 


AFTERNOON AND EVENING 
4:00 — Registration in Hotel Lassen Lobby 
7:00 — President’s Annual Dinner for Off- 
cers and Executive Council 
8:30 — Executive Council Meeting in Wal- 
nut Room 


FRIDAY, MAY 21, 1948 


MORNING 
9:00 — General Assembly — Ballroom on 

Mezzanine Floor, President Dallas 

W. Knapp, presiding 

Call to Order 

Address of Welcome—C. L. Wil- 
liams, President Wichita Bar Asso- 
ciation 

Response— Thomas M. Lillard, 
President-Elect 

Report of the Committee on Conven- 
tion Rules 

Appointment of Resolutions and 
Nominating Committees 

President’s Annual Address 


Report of Secretary-Treasurer and 
Recommendations of the Executive 
Council 
Restoration of Inns-of-Court 
Robert Stone, Topeka, presiding 
Wm. D. P. Carey, Hutchinson 
Address — Tappan Gregory, Chicago, 
President, American Bar Associ- 
ation 
COMMITTEE REPORTS 
Amendment of Laws and Uniform Legis- 
lation — 
Otis S. Allen, Topeka, Chairman 
American Citizenship and War Work — 
Everett E. Steerman, Emporia, Chairman _ 
Conformity of State and Federal Practice — 
James A. McClure, Topeka, Chairman 
Criminal Law and Enforcement — 
Howard W. Harper, Junction City, Chair- 
man 
Historical — é 
J. C. Ruppenthal, Russell, Chairman 
Illegal Practice of the Law — 
Richard L. Becker, Coffeyville, Chairman 
Industrial Relations — 
Carl E. Ziegler, Coffeyville, Chairman 





378 THE JOURNAL 


Junior Bar Conference — 

William W. Mills, Jr., Topeka, Chairman 
— Education and Admission to the Bar — 

F. J. Moreau, Lawrence, 

Legal Institutes — 

Nona E. Snyder, Kansas City, Chairman 
Local Bar Associations — 

Randal C. Harvey, Topeka, Chairman 
Membership — 

Thomas M. Lillard, Topeka, Chairman 
Memorial — 

D. Arthur Walker, Arkansas City, Chairman 
Organization of Sections— 

Lester L. Morris, Wichita, Chairman 
Professional Ethics — 

I. M. Platt, Junction City, Chairman 
Prospective Legislation —° 

Edw. M. Boddington, Kansas City, Chair- 

man 
Public Relations — 

James W. Porter, Topeka, Chairman 


Relations with Abstracters — 

Marlin S. Casey, Topeka, Chairman 
Selection of Judges — 

E. R. Sloan, Topeka, Chairman 
Standards for Title Opinions — 

Margaret McGurnaghan, Topeka, Chairman 
Taxation — 

Fred E. Gulick, Topeka, Chairman 
Trafie Courts — 

Eldon Sloan, Topeka, Chairman 
12:00 — Recess 


AFTERNOON 
12:15 — University Law School Luncheons 
Legal Institute Discussions, Arranged 
by Committee on Sections — Lester 
L. Morris, Wichita, Chairman 
2:00 — Colonial Room 


A. Probate and Title Law 
gaa W. M. Beall, Clay 


1. ais Sale or Lease of 
Real Estate—Emmett A. Blaes, 
Wichita 
Discussion by: 

Arthur N. Turner, Newton 
Ross E. Borders, Independ- 
ence 


. Uniform Standards of Title 
Opinions and Title Insurance 
— Lloyd H. Ruppenthal, Mc- 
Pherson 
Discussion by: 

Marlin S. Casey, Topeka 
J. S. Brollier, Hugoton 


3. Probate Practice — Tax Angles 
Henry H. Asher, Lawrence 
Discussion by: 

Eugene P. Zuspann, Good- 
land 
Albert Nattier, Topeka 


EVENING 


7:00 — Hotel Lassen Ballroom 
Sixty-sixth Annual Banquet of the 
Association 


Toastmaster — President Dallas W. 
Knapp 
Address — Tappan Gregory, Presi- 
dent American Bar As- 
sociation 
SATURDAY, MAY 22, 1948 
MORNING 


9:30 — Walnut Room 
B. Corporation Law 
Chairman, Riley W. MacGregor, 
Medicine Lodge 
1. Organization of Corporations 
— George Stallwitz, Wichita 
Discussion by: 
R. L. Letton, Pittsburg 
John S. Dean, Jr., Topeka 
2. Corporation Dealing in Its 
Own Securitiese—W. D. P. 
Carey, Hutchinson 


ity 
Frank C. Baldwin, Concor- 
dia 
10:30 — Colonial Room 
C. Trial Practice 
Chairman, Hon. Carl Ackarman, 
Sedan 
1. Preparation for Trial — Ralph 
Oman, Topeka 
Discussion by: 
“py! O. —_ Winfield 
S. Hampton, Salina 
2. ies Trial Practice — Louis 
R. Gates, Kansas City 
Discussion by: 
Clayton M. Davis, Topeka 
Austin M. Cowan, Wichita 
12:15 —Stag Luncheon and Entertainment 
2:00 — Colonial Room 
D.. Bankruptcy Proceedings 
Chairman, Thomas M. Lillard, 
Topeka 





CoMMUNICATIONS 


Discussion by: 
Hon. E. R. Sloan, Topeka 
General Discussion 
FINAL GENERAL ASSEMBLY — 
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Report of Resolutions Committee 
Report of Nominating Committee 
Election of Officers 
Final Adjournment 


EVENING 


Colonial Room (Immediately follow- 
8:00 — Stag Show 


ing above discussions) 
Unfinished Committee Reports 


JOTHE LOITOR 


Address communications to Franklin Corrick, 
Third Floor, Statehouse, Topeka, Kansas 


MARKING ABSTRACTS 


By Pau H. Ditzen 
of the Kansas City, Kansas, Bar 


Some lawyers in Kansas are in the habit of placing their names or initials or certain 
identifying marks on abstracts which they examine for clients. Sometimes the initials are 
put on each page of an abstract. Some attorneys are even in the habit of putting their 
own numbering systems on the pages of the abstracts. These numbering systems some- 
times conflict with those used by the abstracters, thus causing considerable confusion. 

Sometimes lawyers examine abstracts for mortgagees or oil operators, or other lien 
holders; these persons are not the real owners of the abstracts and yet the attorneys put 
their identifying marks on every page of such abstracts. 

This practice cannot be justified by members of the profession. First because the 
abstract is not the property of the lawyer; it belongs to his client. A lawyer has no more 
right to put his initials on an abstract than an individual has to place his name or initials 
on private or public buildings. 

Furthermore, the practice is a violation of the canon of legal ethics. It is simply a 
system of advertising. The Bar Association of the State of Kansas should condemn and 
put an end to the practice. 
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EFFECT OF DEATH OF LANDOWNER ON MINERAL LEASES 
AND ROYALTY RIGHTS 


By WILLARD J. KING 
of the Geuda Springs, Kansas, Bar 


As a member of the Kansas Bar Association and a reader of the Journal, the writer 
has become interested in the various articles published from time to time therein. 

There is a subject the writer has been giving some thought, but doesn’t feel suffi- 
ciently qualified to discuss the matter efficiently from all its angles. Possibly you know 
someone who would like to present an article on the subject. 

Our courts have established the fact that minerals in place are a part of the realty; 
that such minerals when captured and raised to the surface become personal property ; 
that oil and gas are fugitive in nature and belong to the one capturing the same, and 
that the estate therein does not accrue until captured and marketed. 

Under the present provisions of the Probate Code the lands of an intestate decedent 
(59-502) pass by the laws of intestate succession subject to the payments and provisions 
therein enumerated, among which are the homestead rights (59-401) and certain allow- 
ances provided for in 59-403. 

Under the provisions of the homestead statute the land of the decedent passes free 
and clear of all debts of the estate, save taxes, obligations for its purchase, and payment 
of liens. Our ‘laws define a “lien” to be something created to secure a debt. 

In view of the provisions of our probate code and the various decisions of our 
supreme court it is suggested that several nice questions are presented and will at some 
time create a considerable volume of litigation tor the fraternity, viz: 


- (a) What is the status of a mineral lease or a royalty conveyance following the 
death of the land owner? 


(b) Should the holder of a mineral lease as well as the holder of a mineral roy- 
pe establish his claim as a demand against the land under the provisions of the probate 
code? 


(c) In event no such demands are presented and established, what becomes of the 
rights to produce oil and gas from the lands following the death of its owner? 

(d) In event no such demands are presented and allowed against the decedents 
lands, does the land pass by intestate succession to heirs free and clear of such demands? 

(e) Would the holders of the land by reason of the law of intestate succession be 
entitled to an action against such lessees and royalty holders who continued to produce 
oil and gas, or other minerals, from the land and — its market value following the 
death of the former owner, who had not protected such rights under the provisions of 
the probate code? 
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ARTICLES 


IS THERE A CONFLICT IN CLASSIFICATION 
OF REMAINDERS IN KANSAS? 


By WivuaM R. Scott* 


In Epperson v. Bennett,’ certain land was conveyed by Isaac Bennett and 
his wife to their daughter, Lillie Bennett Epperson, the deed providing in 
substance that the grantee was to have the property for life and at her death 
it was to be divided equally among her children. At the effective date of the 
deed the grantee was married and had two daughters, who later died intestate, 
unmarried and without issue. Thereafter her husband died intestate, survived 
by her brother, who died leaving heirs. Mrs. Epperson, who had no living 
descendants at the time, brought an action for a declaratory judgment to obtain 
an interpretation of the deed; her brother's heirs were defendants. The Supreme 
Court declared that the deed created a vested remainder in the grantee’s chil- 


*Assistant Professor of Law, University of Kansas. 
1 161 Kan. 298, 167 P. 2d 606 (1946). 
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dren, subject to open to let in all other children during the continuance of her 
life estate; that the vested remainder descended to the grantee and her husband 
upon the death of their children, subject to defeasance as to its quantum in the 
event of subsequent children being born to the grantee; and that the ‘grantee 
had a life estate and not an absolute fee. 


In the course of its opinion, the court said: 


“In the great wilderness of cases dealing with the subject of remainders much has 
been said and held that can be cited as supporting a contention that a remainder is 
either vested or contingent, and no court can claim the distinction of having 
adopted a policy resulting in decisions which are entirely free from controversial 
contentions as to their meaning when applied to a factual situation different from, 
and in some instances quite similar to, those existing in cases already decided. We 
frankly concede this court is no exception. To illustrate, it must be conceded, it is 
difficult to harmonize our decision in Bunting v. Speek, 41 Kan. 424, 21 Pac. 288, 
holding that a devise to a wife for life with remainder to the legal heirs of a 
testator, created a vested remainder in fee, with our decisions in Miéller v. Miller, 
91 Kan. 1, 136 Pac. 953, where a grantor has executed a conveyance to his son for 
life, remainder in fee to the heirs of the son’s body, and McCartney v. Robbins, 114 
Kan. 141, 217 Pac. 311, where a will devised land for life with remainder to the 
life tenant’s heirs, each holding the remainders so created were contingent. Like- 
wise, and equally hard to reconcile is our case of Walker v. Row, 132 Kan. 564, 
296 Pac. 699, deciding that the words ‘at her death to be equally divided between 
her children’ resulted in a contingent remainder only, and McLean v. Stanley, 134 
Kan. 234, 5 P. 2d 839, decreeing the language ‘at her death to her children in fee’ 
gave the remaindermen a vested estate. Many other cases possessing seemingly 
irreconcilable differences, in both this and other jurisdictions, could be pointed out 
but we do not propose to take the time required to catalogue them.’ 


It would appear that the cases referred to are reconcilable and seem to 
‘ follow the general rules for classification of vested and contingent remainders.* 


In Bunting v. Speek,* cited in the opinion of the court, Michael Bunting, 
by a residuary clause, created a life estate in his wife Nancy. The remainder 
was disposed of by a provision to the effect that his estate “then” was to descend 


2 Id. at 301, 302, 167 P. 2d at 609, 610. 

3 The following quotation from Bunting v. Speek, 41 Kan. 424, 428-30, 21 Pac. 288, 290 (1889), 
illustrates the differentiation made between ec on a and vested BRB “Remainders 
ore aoe veswe or contingent. A vested remainder, eS = omate passes by the co 

the possession and enjoyment are postponed ar estate. is 
determined is where the estate is invariabl ane oO remain to Sartain letermi. ~ persons: 
ro if A be a tenant for twenty ye remen er to 2 in fee; here B’s is a vested remaind er, 
which nothing can defeat or set de, The yt 1 estate is sure to be spent at the 
expiration of Legg 2 years. The eve ent. upon which the mane ler to B is having 
r , posspegion and enjoyment by B commences by reason a his title in fee 
and the terminat f the one ular estate, and at its determination there is no doubt 
about B’s right to the possessi Con nt ‘remainders are where the estate in remainder 
is limited to take effect either "to a dubious or uncertain peracn, or “a nm a dubious and 
ap oes go that the particular estate may be determined and the remainder never 
take e As, if A be a tenant for life, with remainder to B’s eldest son, then unborn; it 
is Em whether B ig B have a son or not; if A dies pears | rs son is a to es ry: 4 
Bo persan & cave Se sale e estate, and the remainder is a 
rn before A’s —_, thet instant t- e son is born nel oueninber is no longer co: tingent 
ber vests in the son. **** If it is clear that certain ms then living have a right to take 
ssession of the { property at the determination of the re life estate, or at any time ooh = 
then the remainder is a vested one. As, if A by will de Bee joel 
fe _ and during her natural life, and at her death to his legal cire an 
d two sons survi and these two anne were living at and 
time of the acathe of B; here are two age = d ~——— te jm to take possession. In 
ne capacity to make the will effectual by thelr right ef possession, were fixed, 
r 8: ion, were fixed, 
definite, and carbene? . ° - 7 


4 Supra, note 3. 
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to his heirs. While the testator had two sons, Jacob L. Bunting was the only 
son known to be living.’ Nancy, Jacob and Jacob’s wife executed quitclaim 
deeds to certain land, comprising a part of the estate, in favor of one Paden, 
who in turn conveyed to one Speek, the latter grantee remaining in possession 
of the property. Jacob predeceased Nancy, who died a widow. Jacob left a 
surviving child and heir, Thomas, who was defeated in his ejectment action 
against Speek when the Supreme Court held that Nancy had a life estate. and 
that the remainder vested at once upon the testator’s death in his heirs. Jacob 
became entitled to the remainder, because he was an ascertained person, who 
was ready to take the estate in the event of the life tenant’s death within the 
definition of vested remainders.’ Therefore, when Jacob and Nancy conveyed 
the land, an unqualified title passed to their grantee which could not be defeated 
by an heir of Jacob, who could not inherit land which had been conveyed by 
his father. Simply stated, this is a holding that a devise to A for life and then 
to the heirs of the testator creates a vested remainder in such heirs at the 
effective date of the will and not at the death of the life tenant. The reason 
why the remainder was held to be vested was that the heirs were determined 
at the testator’s death. If the heirs were to be determined at the death of the 
life tenant, the remainder would have been contingent because the persons to 
take the remainder, the plaintiff in this case, would have been unascertained 


until Nancy's death. 


Bunting v. Speek is in accord with many authorities stating that, in absence 
of a contrary intent expressed in a will, where a remainder is given to the 
heirs of the testator, the heirs are to be ascertained at the testator’s death.® 


5 It was stated in Jones v. Petrie, 156 Kan. 241 = 260, 188 5. 28 86, 28, (1988 that Bunting v. 
Spek. supra, repudiated the worthier title doctrine as to wills. G.S. 1947 upP., section 58- 
brogates the doctrine. 


6 There was another son of the testator, who, because of his long unexplained absence, was 
presumed to be dead. 


7 See note 8, supra. 

8 — v. Congregational Home Missionary Society, 276 Mass. 580, 177 N.E. om. 622 (1931) 
(the court remarked: — the heirs. of a m are to be ascertained at the time of 
his “aeath. In a popular as in the strictly accurate sense, heirs mean those who 
1 take an estate of inheritance ir in the We oper ty oot Yot ie rson at the time of his death. ). 

Harwell v. Magill, Mo. 153 S. e testator created a life estate in 

his wife of his home, and in =e rant | she 1 oule marry, the property was to revert to the 

testator’s heirs; the will w mstrued to mean that ested Pemainder wes created in M4 

h ws at the time = the testator's death). Gardner v. ‘Vanlandingham, 334 Mo. 1054, 69 S.W. 

2d 947 ( poet), ested remainder in the heirs of the testator was held to be created in his 

heirs livin nis Geath, where the will gave a life estate Lt the Sestatere wife and directed 

at_her dea' ott estate was to divided Fy heirs). Re Bump’s Will, 234 

N.Y. 60, 136 N.E. 295 (1922 caveats it x i res, the Votater gave the co 

of his estate, or — was after the death of | his wife, to such persons as would be 

entitled to the same as the testator’s heirs; the court found that the heirs were to be deter- 

ed at pr * oe “deal in ao Ne e the will). 
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In Miller v. Miller,® another case cited in Yah eay v. Bennett, supra, Louis 
D. Miller executed and recorded a warranty deed to certain land with a life 
estate to his son George, remainder to George’s wife Nettie, should she survive 
her husband, or so long as she remained his widow, remainder in fee to the 
heirs of George’s body, and in default of such heirs, reversion to the grantor. 
A few months after recordation, Louis handed the deed to George who refused 
to accept it. George and Nettie had two children. Later Nettie divorced 
George, obtained a judgment for alimony, subjected George's interest in the 
land to sale on execution and received a sheriff's deed. Louis then instituted 
a quiet title action against George and Nettie; the children were made parties. 
The Supreme Court held the remainders valid even though there was no life 
estate to support them; both remainders were classified contingent because 
Nettie was required by the terms of the deed to survive George and remain a 
widow; the children as heirs were required to survive their father. Title was 
quieted against George and the sheriff's deed to Nettie. 


In McCartney v. Robbins,” a third case cited, Martha McCartney devised 
land to her son, George, for life and at his death to his heirs. Clara P. Hanson 
was the daughter of George and his wife Fannie. George and his wife, having 
mortgaged the land to Levi Robbins to secure the payment of a note, and 
George having died thereafter, upon default the land was sold on foreclosure. 
One C. D. Robbins derived title through the foreclosure sale. When Clara 
and Fannie attempted to eject Robbins, the Supreme Court ruled that Fannie 
was not an heir of the life tenant when the will took effect and that she must 
survive her husband to take anything; that the remainder was contingent at 


the time of the mortgage because the persons taking the remainder were 
unascertained until the life tenant’s death; that Fannie had a mortgageable 
interest, however, which passed by the sheriff's deed on foreclosure as a 
vested remainder. 


Miller v. Miller and McCartney v. Robbins are governed by the principle 
that a remainder to the heirs of a life tenant is contingent during the life 


is the universally reco paiaed rule in the absence of clear and unambiguous indi 
different intention, de: of th cations of a 
circumstan 
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tenancy,"* — the Rule in Shelley’s case not being applicable.’ 


In view of the distinction usually made between a remainder to the testa- 
tor’s heirs and a remainder to the heirs of the life tenant, the former being 
held vested at the testator’s death and the latter being held contingent until 
the life tenant’s death, it would appear that there is no conflict between Bunting 
v. Speek, Miller v. Miller and McCartney v. Robbins. 


Walker v. Row™ and McLean v. Stanley,* which ate also considered to 
be irreconcilable, involve gifts of remainders to children rather than heirs. In 
Walker v. Row, Daniel Brindel devised two parcels of land, one to his daugh- 
ter, Bertha Row, for life and at her death it was to be equally divided between 
her /iving children share and share alike; the other to his granddaughter, 
Mamie King, for life and at her death it was to be equally divided between 
her children. Bertha, a widow, and her three children, conveyed their interest 
in their parcel to plaintiff. -Mamie, who was unmarried and without children, 
also conveyed her interest in her parcel to plaintiff. The sufficiency of plain- 
tiff's title was brought into question when he entered into a contract to convey 
the respective parcels to defendant. The Supreme Court held that plaintiff 
had a defective title barring his action for specific performance because both 
remainders were contingent. The use of the word “/iving” in describing the 
remaindermen caused the devise to Bertha’s children to be contingent upon 
their surviving their parent, who was alive at the time of the action and at 
which time the surviving children could not be definitely ascertained. Because 
Mamie had no children, the devise to her children was necessarily contingent 
upon the birth of a child. Furthermore, since Mamie was alive at the time 
of the litigation, it could not then be determined whether she would have 


any children. 


11 Noonan v. State Bank, 211 Iowa 401, 233 N.W. 487 (1930) (the testator gave the residue of 
his estate to his brother for life remainder to the heirs of his brother; it was held that the 
“lite tenant, cueing = continuance of the life estate, was a 

neta remainder a to a trustee in bankruptcy). arr v. ee 


interest taken by a son of the 


.W. 54, 60 Na A (the ‘court ae in Doe wpe BH a part of th 
residue of an estate to the Ae... or’s wife for life, remainder to her heirs, wi testamentary 
bo the, he to appoint the remainder: “When property is devised to one for life with remainder 

the heirs of the life penant. the heirs take a contingent remainder.’’). Sherburne v. How- 
E. 188, 189 (1921) (a trust was created of a part of the residue 
len ae “cane income to testators nephews and nieces for life, one-half interest to each of 
his or her legal heirs. The court said: ‘This gift constituted a contingent remainder because 
it could not vest until the persone entitled to its enjoyment could be ascertained. Since no 
man can have heirs until his dea the ultimate beneficiaries could not be known until the 
death of the life tenant, when for the first time his heirs could be determined.”). Re Bartles, 
33 N.J. . 46 1880) (the testator devised his homestead in trust for his daughter for 
life, rema: nder to her heirs .* fee simple; it was held that the daughter could not release 
her interest to her children in the proceeds resulting from a sale, authorized by statute 
where there is a limitation over to infants or on a contingency because sneee rsons who 
would be her beirs a! at her death could not then be d }. Wallace inor, 86 Va. 
550, 10 S.E. 423 (1889) (the testator orensed a trust of certain land income ' to his daughter 
for life, ne ye to her heirs; th rt decided that a child of the life tenant, who had 
predeceased the life tenant, had nothing to convey during the continuance of the life 
estate and that the remainder was ae). Restatement, Property section 249: “In a 
_ oy purporting to create a rema inder . a description ‘of the intended vena Le aay 2 
ae meee O as ‘heirs of the body,’ or as ‘next of} ‘iin’ of a person not deceased . 
establish, as to each such remainder . . (a) that a a of survival” éxitets; and 
(b) that ‘such survival is a condition precedent of such interes 


In Miller v. wile, IE mi Myed the ‘— = to the heirs was a limitation to the heirs of the 
life tenant who d therefore, the rule was ae applicable. In were 
Robbins, supra, the rule had bee Sn ‘abalioneh in Kansas as to wills (G.S. 1915, section 11808). 
The rule is now abolished as 4 inter vivos transactions as well as testamentary posi- 
tions. A life estate is now created in the first taker and a remainder in fee in the next 
taker. G.S. 1947 Supp., section 58-502. 


13 132 Kan. 564, 296 Pac. 699 (1931). 
14 134 Kan. 234, 5 P. 2d 839 (1931). 
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In McLean v. Stanley, supra, the testator devised his real estate to his 
wife, Mary, for life; at her death part of his real estate was to pass to his 
daughter, Alvina Stanley, for life, and at her death to her children in fee. 
The following occurred: Alvina died intestate having survived the testator, 
but survived by her husband and daughter; the husband remarried; the daugh- 
ter and then the husband died intestate; thereupon Mary died. Gertrude 
Stanley, the husband’s second wife, succeeded to whatever interest her husband 
or his daughter had in the land. The Supreme Court construed the will to 
mean that Alvina’s daughter took a nin: 4 remainder at the testator’s death; 
that her interest passed ultimately by intestate succession to Gertrude and was 
not limited to an uncertain person or event.’ 

There are three lines of authority, all consistent, applicable to these two 
cases, namely: (1) a limitation purporting to create a remainder, which 
describes the intended takers as persons, who are living or surviving at the 
end of a prior interest, tends to establish that a requirement of survival exists 
and such survival is a condition precedent to the interest of the intended takers 
and makes their remainder contingent’*; (2) if children of a life tenant are 
in being when the estate in remainder comes into effect, the remainder vests 
in them as sole representatives of the class in being; but if there are no chil- 
dren of the life tenant in being, the remainder is contingent upon the birth of 
a child whereupon the remainder vests in such child’’; (3) a remainder limited, 
without words of condition, to a class of persons, one or more of whom is 


15 A states that McLean v. yy established the rule in Kansas 
that where a will passes a fee to children of the life tenant 
the taking of the estate at the death of the life tenant has 
toa if enjoymen and not to the vesting of the estate in remainder 
rule is with the weight of authority. 


16 {abort Dontras Trust Po. ae a 167 Ark. 219, 267 S.W. 361 (1925) (the will gave a 
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in existence and ascertained, is vested, though subject to be divested in part 
by the coming into existence of other members of the class.’® 

In summary, it is submitted that a devise to A for life, remainder to the 
heirs of the testator creates a vested remainder in the heirs at the testator’s 
death because the class members are ascertained at that time and stand ready 
at all times to take the estate upon the termination of the life estate (Bunting 
v. Speek, supta). On the other hand, where there is a deed or will to A for 
life and then to the heirs of A or A’s body, the heirs of a living person cannot 
be ascertained until the death of their ancestor — the life tenant (Miller v. 
Miller, McCartney v. Robbins, supra). If the estate in remainder is invariably 
fixed to remain in certain determinate’ persons, the remainder is vested. But if 
the remainder is limited to take effect to uncertain persons, it is contingent. 


but if Shere are no canéren of the life tenant in being, the remainder is contingent until a 
when the remainder imm tely vests in it. In either case the remainder 
mubject, ta to an = let in all other children of the life tenant born during the continu- 
ance of te. The interest of the remaindermen i subject to a contingency affect- 
ing, t the quantum 1 of their interest, but not the quality of their estate, until the termination 
receding estate, when the remainder becomes an estate in fee simple absclute. The 
lidren may be born does not prevent the vesting of a present interest in 
ose in Hibbons v. Int’l. Harvester Co., 146 Ga. 467, 91 S.E. - 483 (1917) (the 
testator directe is executors to invest a certain sum of money in land for the | yp of 
the testator’s son for aes remainder to his children; an investment was so paaee. = court 
remarked: “No child of the life tenant was in esse at the death of the tes 
inder was therefore contingent until aI the birth of a child; but upon the 
ainder ediately vested, subject to open and tal 
the termination of the life estate.”). Bourbon Agricultural Bank v. 
297, 265 S.W. 790 (1924) (the testator set u is son for life and 
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the remainder was contingent when the will took effect because 
was devised were not in being). She Ps ‘e Deposit & Trust Co. v. 
351, 29 2d, 906, 909 (1943) (the court said e law is established in 
land that where there is a bequest to a named person for life, —— Ree to his 
children, the remainders are contingent until one of such children is but. when 
a child » born, and the , is then ascertainable, the remainde’ immediately 
becomes ested . Eee, Property section 157, comment d. Simes, Future 
Interests, ‘vections 82, 1988) 
18 Irvin v. Porterfield, 126 Ga. Be. 908, 2 (1906) (the testator made a devise to his 
wife for life and at her death i ‘the p roperty o be equally divid 
children. In holdin n alive at he testator’s deat 
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Furthermore, a devise to A for life, remainder to A’s living children 
creates a contingent remainder, because there is a requirement that the chil- 
dren survive to take anything (Walker v. Row, supra). In such a case, the 
estate in remainder is limited to take effect upon an uncertain event, to wit, 
survival; therefore, it is properly classified contingent. Moreover, a devise to 
A for life, remainder to the children of A, when there are no children, creates 
a contingent remainder because the persons and event remain uncertain until 
the birth of a child (Walker v. Row, supra). But a devise to A for life, 
remainder to A’s children creates a vested remainder in the children of A 
who are alive or are born during the continuance of the life estate, because 
each child is ready at all times to take an undivided interest in the remainder 
and constitutes a definite person within the requirements of a vested remainder 
(McLean v. Stanley, supra). 


ARREST — SEARCH — SEIZURE 
By M. C. SLouGH* 


When a crime has been committed, the first step ordinarily in the prose- 
cution of the guilty party is to secure his person for the purpose of trial, or 
as Bishop has said: “In general, when a crime has been committed, the first 
step against the doer is to arrest him.”* And so arrest is often labeled the 
first degree, precedent to confinement and examination which are popularly 
termed the second and third degrees. 


Approximately a third of American arrests, summons and the like are 
for some motor vehicle offense.2 The number of arrests for drunkenness and 
other liquor offenses per 100,000 population varies greatly in different Ameti- 
can cities, but nearly everywhere it is much greater than in England.* These 
are certainly not intended to be overall or conclusive figures on the presence 
of crime in the United States, but they do reflect a basic difference between 
our crime problems and those faced by our English contemporaries. Though 
our ancestors, or at least a good bulk of them, were Englishmen when they 
first landed on our eastern shores, they gradually discarded native customs and 
mores, so that today we and the people of the United Kingdom are different 
races, opposites in temperament. — . 


One can enumerate a myriad of social changes which have taken place 
through the six or seven centuries preceding us; they are so patent that only 
the foolish will deny them. But while enumerating social changes he will note 
that the problems of arrest, which are so inextricably tied up with the social 





*Assistant Professor of Law, University of Kansas. 


1 BISHOP, NEW CRIMINAL PROCEDURE (4th Ed. 1895) Sec. 30, p. 12. 


2A percentage statement may be found in ANNUAL REPORT OF THE COMMISSIONER OF 
CORRECTION (Mass. 1932) 109; id. (1933) at 104. 


8 For a discussion of prosecutions for drunkenness in various American cities, see WARNER, 
CRIME AND AL STATISTICS IN BOSTON — c. 3; Warner, Modern Trends in 
the American Law of Arrest (1943) 21 Can. B. Rev. . 
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scene, have been set aside to bask in an aura of a post-renaissance world. Some 
writers have described Americans as the most lawless people on earth, a repu- 
tation not to be envied, but perhaps much evidenced during the unforgetable 
prohibition era of the twenties. Though not imminently faced with the threat 
of political gangsterism, of late popularized in totalitarian regimes, we are 
face to face with an organized criminal unimagined in the days of Robin Hood 
and the drafters of our canons anent the law of arrest. Our laws of arrest 
were derived from a rural monarchial society where the individual citizen was 
his brother’s keeper in that he was charged with a heavy share of criminal 
law enforcement.* The modern police force as we know it today was an 
unknown thing until 1829 when Sir Robert Peel originated the London force 
to bolster the anachronistic system then employed by the sheriff, his deputies 
and constables.’ In England the necessity of giving the police greater power 
to arrest has been recognized through the medium of statutes which have 
evolutionized and broadened the scope of their activities. In the United States 
there has been some legislation relevant to this problem within the past fifty 
years, but it goes without saying that changes have been inadequate. Ameri- 
cans as freedom loving people have a natural antipathy toward tyrants and 
pride their nation as a bulwark of human liberty. Our common law of arrest 
was fashioned out of a society which witnessed struggles between Parliament 
and the Crown, and even today most of us harbor an inborn distrust of police- 
men and police systems. If they cannot be trusted, then legislation to enhance 
their prowess and mobility is to be discouraged. 


ARREST WITHOUT WARRANT 


The common law provided for arrests both with and without warrant and 
in addition provided for a rigid system of rules which would check needless 
abuses of power by arresting parties. In England of the 18th century, arrest 
with warrant was well suited to conditions then prevailing; but in the modern 
scene, where time is often of the essence, many, in fact, most of our police 
prosecutions are initiated without the issuance of a warrant of arrest. In gen- 
eral, today the law of arrest without warrant resembles the English law without 
the many special statutes which have been passed during the last century. One 
must use the term “general” advisedly, however, in light of hundreds of dif- 
ferent case interpretations within the various American jurisdictions, stretching 
and contracting the primary common law concepts. 

Peace officers — policemen, sheriffs, constables, etc. — are given broader 
powers than the individual citizen, and may ordinarily arrest a person for a 
felony, provided they have reasonable belief that a felony has been committed 
and further reasonable belief that the arrestee is the guilty party.° In a number 
of states today, the officer’s arrest of an innocent person is lawful, if a felony 
has in fact been committed by someone, and the officer reasonably, though 





4 See ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL Ofte York, 1967) 
Beg! tie Hall, Pogal and Social Aspects of Arrest without a Warrant (1936) 49 Harv. L. Re 


5 LEE, A HISTORY OF POLICE IN ENGLAND (London, 1905) cc. 10-12. 
6 ENN OUTLINES OF CRIMINAL LAW (15th Ed. 1942) 528-31; Mote 1941) 32 J. Crim. L. 
Wiligus Arrest without a Warrant (1924) 22 Mich. L. Rev. 673-7 , . 
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erroneously, thinks that the arrestee has committed it. However, if no felony 
at all were committed the arrest would be unlawful. This interpretation breaks 
away from the undiluted common law rules to the effect that the officer is 
allowed no error relative to the actual commission of the crime whereas at 
common law the officer need only have reasonable belief that a — has 
been committed.’ 

In New York and Texas, though the status of the law is not clear, it 
may be assumed that when an officer arrests one who is in fact innocent of 
a felony (a felony having been committed) he arrests illegally. This exposes 
_ the officer to the added hazard of knowing that the arrestee is the guilty party, 

reasonableness of belief being of no avail. As though it were not difficult 
enough for the member of a metropolitan police force to determine whether 
or not a certain underworld personality is “the” party desired by the law, 
judicial authority creates a hazard which makes the problem of effecting arrest 
at once undesirable and precarious. 

What is most anamalous is the fact that a notorious gangster may be 

ilty of a crime committed, may have shot at and wounded the arresting 
officer, and still be the victim of an unlawful arrest. The officer may not be 
able to prove that he acted reasonably in effecting arrest because he acted in 
response to information furnished by a “stool pigeon” whose identity he is 
not at liberty to disclose; or it may be that the officer is unable to paint a vivid 
word picture of the events transpiring at the moment of arrest. And as part 
and parcel of this situation, the felon’s acts of resistance, shooting at the 
officer, are to be condoned or their severity mitigated because the arrest was 
not legal, even though the felon has in fact committed the crime in question.® 


In Kansas, the chief or a policeman in a first, second,” or third" class 
city is given the power at all times to make or order an arrest upon view of 
any offense being committed, with or without process, for “any offense” against 
the laws of the state or ordinances of the city. In addition statute provides 
that constables shall have the power to apprehend on view or warrant, and 
bring to justice, all felons and disturbers and violators of the criminal laws 
of the state, to suppress all riots, affrays and unlawful assemblies which may 
come to their knowledge, and generally to keep the peace in their proper 


counties.!? 


7 The Common La iw fe Champatertetic of the Saw tn mest states, See The A.L.I. Code of Criminal 
“A: aren hie ar tea oe a "warrant, arres a@ person: 
(ad) When he has reaso 2 ouas to its belies that a felony hes b ~~. or is 
mitted and reasonable "ground - lieve that the person to be arrested Soheiteh ort or is 


committing it.” 
In dditio 1 state statutes also give ~ “ee au to various classes of persons 
6) 24 Tex: L, Rev. officers, fire no Ag tchmen, etc. See Waite, 


LL Gide 0 A ig he, a edure, Sec. 21 = ‘#4 MY : When a felony has in fact been 
° a 
C - ted ftting tte Fesqnaalte ground to Ito believe tht that the person te be arrested has 
is rule is found in the statutes of 17 states. For furth Commentary 
to A.L.I. meg of Criminal Procedure (1931) 235. 3 niecnieensedses ous 
remedy this situation, in some nineteen —_. Sotey it is legal 
jersons in fact, c Hy of f the eof ane for which th they are re arrested. See 7 See Waite Publis Policy on pow 
Hie Guna ey eee Vv , ce and Rosmarin, The Gunman and 
9 Kan. GS. aan) 3 spank. 
10 Kan. G.S. (1985) 14-819, 820. 
11 Kan. GS. (1985) 15-601. 
12 Kan. GS. (1985) 80-704; Comment (1989) 7 KANSAS BAR JOURNAL 287. 
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These provisions for arrest without warrant when applicable to felons 
merely reiterate the common law, requiring that the officer act in good faith 
and upon grounds of probable suspicion that the person arrested is the actual 
felon.** Kansas authorities have uniformly held that in the case of felonies, 
the arresting officer need not have seen the offense committed, nor is he held 
accountable for a reasonable mistake as to the identity of the person whom 
he takes into custody."* 


At common law an officer without warrant could not arrest for a mis- 
demeanor unless it was a breach of the peace, and then it had to be committed 
in his presence. This would deny an officer the right to arrest a shoplifter 
walking off with an article of less than twenty dollars in value,” and it is 
hardly conceivable that the thief would oblige the officer until such time as 
he could procure legal process. This limitation certainly derives from a society 
in which arrests were usually made by private persons, when misdemeanors 
were relatively unimportant, when petty thievery was an isolated, unorganized 
practice. In England, as heretofore noted, the necessity of giving police greater 
powers has been recognized with the passage of innumerable statutes covering 
one misdemeanor after another, thus culminating in an increase of power 
through the years.’®. 


Recent American statutes have considerably enlarged the right of officers 
to arrest in misdemeanor cases, some expanding the list of misdemeanors, 
others going further permitting arrest for all misdemeanors provided they are 
committed “in the presence of the officer.” A few states still limit their author- 
ity to cases involving breaches of the peace, however the term “breach of 
peace” is apt to be interpreted broadly.” Private persons are permitted to 
attest for misdemeanors other than breaches of the peace, provided they are 
committed in their presence. However this right is recognized in only twenty 
states.® Perhaps it is clear that the common law would permit an officer to 


Kellam, 55 Kan. 700, 41 Pac. 960 ( This case cites Sec. 15 of the Kansas Bill 
™ of Fignts which has ordained that “the Gehte “of the peo le to be secure in their pe 
rty against unreasonable searches and seizures 8 11 be inviolate. This provision, 
And aie on, guarantees protection against unreasonable arrests. 


14 aie v. He 102 Kan. 373, 170 Pac. 990 (1918); Taft. v. Hyatt, 105 Kan. 35, 180 Pac. 213 
(1919); ‘Torson’ v. Bochni, 134 Kan. 188, 5 Pac. ( - 813 “s 1931). 


Kan. G.S. (1935) 21-535 provides for the crime it larceny for theft by money or per- 
eoeal pro} Me de another under the value of fventy dollars. Statutes of the states Mill 
ar a to, maximum value to be designated.* Distinc ay | between grand and petit larcen 
qe pon the statute of Westminster I, ch. 15 which d gp gem larceny as a the 
of pr on yethe value of which cae | twelve pence. ons ae coset larceny were 
felonies under this statute, is interestin pan Josteesciene ave § db wy considered pas 
a a ery ye It 7 in etesting 1 to note that the distinction has 
a a 
*For a ope of f statutes nee CoM cities CRIME RECORDS, 
ease L ASSOCIATION OF CHIEFS OF Tere UNIFORM CRIME REPORTING 


16 English statutes are listed in 9 HALSBURY’S LAWS OF ENGLAND (London, 2nd. Ed., 1933) 
89, n., 93 n. (b). See Warner, supra note 3, at 202 


17 The Commentary to the A.L.I. Code of Crim. Fine, (1931) 232, cites statutes of 38 states 

as permitting arrest for all po ne committed in the nce of the officer. Sec. 
I. has ado pted this rule. It is also 4 ys ee Kansas. See Prell 44 McDonald, 
426 (1871 2) and notes 9, 10, i 1 supre . Seea it Massachuset 

wealth v. Gorm 288 Mass. 294, 1: E. ft dissae which includes drivin ¢ while intoxi. 
cated as an offense _—" ing a breach o e peace. One’s attention is called to the fact 
that there is no sta vod A a or viudiclal a Stnoet in Massachusetts for making an arrest 
without a warrant for ny. As a result ~ the lack of legislative assistance the 
courts are forced to st Ap yoo law omen ions 


18 Re Commentary su ra p. 239. n this spittin 5 roblem are f See Com- 
ment (1939) 7 SAS BAR JOURNAL 288 283. ‘The A.L.1L., Sec. 22 Ma Led a private person 
to arrest for misdemeanor only when it amounts to a breach of the peace. 
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arrest for certain misdemeanors committed in his presence, but what are the 
officer's rights if he reasonably, but mistakenly believes that the person has 
committed a misdemeanor in his presence? The commentators have hereto- 
fore considered only the arrest of misdemeanants in fact guilty,” yet the 
American cases are divided, some protecting the officer and others holding 
that he acts at his peril.” In all fairness an officer should have the right to 
arrest when he has reason to believe that a crime is being committed in his 
presence, irrespective of whether such crime is a felony or a misdemeanor. 

Neither private person nor officer is permitted to arrest for a misde- 
meanor not actually committed in his presence, hence an arrester could not 
justify a false arrest on the ground either that he had sound reason to believe 
that the arrestee had committed a misdemeanor or even on the ground that 
the arrestee is actually guilty of the offense.” This rule gives rise to an awk- 
ward situation in traffic cases: assume that an officer comes upon a collision 
scene, an ordinary automobile traffic misdemeanor. He secures a report of 
the accident from the injured party who demands that the wrongdoer be 
arrested immediately, at least before he leaves the scene of he collision. The 
officer has no warrant and cannot go to a magistrate’s office to procure one 
and return before the offender leaves the scene. On the other hand he is not 
permitted to arrest for a past misdemeanor upon information and suspicion: 
he was not present at the scene of the accident when the collision first occurred. 

Or assume that Mr. X is leaving his office at night, and as he is approach- 
ing his car parked along the street, he sees a thief running off with his hub 
cap. Assume further that this is a misdemeanor and that Mr. X cannot law- 
fully arrest the thief despite the fact he saw the crime committed.” If Mr. X 
runs for help, finds a policeman who is somewhere around the corner, the 
policeman cannot lawfully arrest because the misdemeanor was not committed 
in his presence. To be very much within the law he could say to Mr. X: “Come 
with me to a magistrate and swear out a warrant for this fellow’s arrest. Then 
we will come back and arrest our thief — if and when we can find him.” 

Not infrequently today one officer is informed by another officer that a 
misdemeanor has been committed, the other officer having witnessed it; and 
so in the course of events an arrest is carried out by the first officer without a 
warrant. The same situation may arise where an officer is ordered by his 
superior to arrest a certain person, the arresting officer not having been present 
at the time of the commission of the offense. These requests may be by verbal 


19 ORFIELD, op. cit., supra note 3 pele 18. 


20 Seone Arrest without Warrant, Wis. L. Rev. 385, 387; Note (1941) 32 J. Crim. L. 439, 
. See Bursach v. Davis, 1 190 Wis. 11: Was NW. 788 (1aso) — 


21 no situation was well illustrated * the case, Cook v. pan Rive Mich, 289, 114 N.W. 71 
1907 ed 


Me. The facts here indicated that several women to Policeman Hastings 

at had been ‘children by a man, an exhibit/onist, wher had been a source of ann 
ance to Tanen 4 children — a misdemeanor. Hastings found a man, Cook, hiding behind 
tree th his name or business or to explain 


ass t 
Coo! as ilty of the offense, but sovertibens held the cere 
and Hastings liable to outs a 


22 > the courts will construe the misdemeanor as a breach of the peace. See A.L.I. note 


23 See Waite, supra note 7, 24 Tex. L. Rev. at 294. 
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order or may issue through radio from a local precinct or from another police 
department. There is no doubt about the fact that such arrests as these are 
common in the United States today, though they may be clearly without the 
scope of the common or statute law. Illinois has remedied the situation by 
permitting an officer to arrest for a misdemeanor when it has in fact been 
committed and he has “reason to believe” that the person to be arrested com- 
mitted it — thus obviating the necessity of his physical presence.™* 

Relaxation of the traditional rule mentioned above is perhaps fraught 
with many annoyances, at least from the standpoint of the prosecutor who 
stands face to face with a vacillating complainant. It is a well-known fact 
that witnesses change their stories, and frequently do so in misdemeanor prose- 
cutions, relating one version to the arresting officer, another to the magistrate. 
An irate wife who screams mayhem and murder when assailed by her predatory 
husband, will likely as not be sorry about the whole thing when temper cools 
and face to face with judicial eyes. Policemen eschew domestic and neighbor- 
hood tempests, and are correct in their fears that relaxation of the law per- 
taining to misdemeanor arrest might open the door to a deluge of insignificant 
protestations. Yet, Illinois officials have not complained too bitterly despite 
the fact that the public pulse is unpredictable. 

If the act must be committed in the presence of the officer, the problem 
of what constitutes physical presence is likely to arise. As might be expected, 
the phrase “in his presence” has been given an expanded construction by the 
courts, and does not necessarily require an ocular basis of knowledge. It is 
sufficient to legalize arrest that the officer “hears” a misdemeanor being com- 
mitted, or that he smells it — the ordor of mash or distilled spirits for instance.* 
Yet, the mere fact that one might be carrying a pistol concealed about his 
person is not in legal contemplation considered an offense committed in the 
presence of the officer, since the crime is not discoverable without search.” 


ARREST WITH WARRANT 


With the standardization of legal forms it is seldom that seriously defec- 
tive warrants are drawn, and as far as the arresting party is concerned, he has 
little to fear from his action if the warrant appears reasonably valid on its 
face. The remedies for improper arrest here usually lie against the complainant 
rather than against the arresting party, so it is at once manifest that the bulk 
of our problems occur when the officer or private individual arrest without 
warrant. 

The warrant must name or describe the crime for which the arrest is 
directed," and in addition must name the person to be arrested. If his name 
is te, ame tte, gna Se ane mgt ma connie te 

Arrest Act. Sec. 6, allo 


te 
arrested. In addition it is I immaterial whether the misdemeanor was in fact committed ay 
the person arrested. 
25 Dilger v. Commonwealth, 88 550, 11 S.W. 651 (1889); McBride v. United Sta 284 
Pe OA oth 1922). th, 88 Ky. ( ); Vv. tes, Fed. 
26 Robertson v. State, 43 Fla. 156, 166, 29 So. 535, 538 (1901). 
27 Kan. GS. (1985) 62-602. 
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is not known, his person should be so described that his identity can be accu- 
rately determined. Where the name is unknown it is a common practice for 
magistrates to issue a warrant for the arrest of “John Doe, whose real name 
is unknown,” and then describe him. Such warrants are valid; nevertheless it 
is the custom of certain newspapers to speak of a “John Doe” warrant as 
one signed by a magistrate and issued with the name or description left blank, 
to be filled in by the arresting officer after making an arrest. It goes without 
saying that this process is not only illegal but will protect no one acting under 
its authority. 


If the person making an arrest purports to make it by virtue of a warrant 
and it subsequently develops that the warrant was invalid, or the person 
arrested was not in fact the person named or described in the warrant, or the 
arrester was not the person authorized by the warrant, he is not permitted to 
justify it at all. This view has been taken by the Kansas Supreme Court in 
Elwell v. Reynolds* and there are a few other decisions in point.” In the 
Kansas case the officers involved admittedly arrested by authority of a void 
warrant, but they asserted that they were justified in apprehending the arrested 
party upon the information and belief that a felony had been committed and 
that the arrestee was the party who had committed it. The court in rendering 
its opinion stated: 

“We cannot assent to the doctrine that an officer can apprehend a person under a 
void warrant which is read to the prisoner as the authority under which the arrest 
is made, and then, in an action of Bice imprisonment, be heard to say that he made 
the arrest upon the information and belief that a felony had been committed and 
that the person arrested was guilty of its commission. If this can be done, no 
officer could be made liable for false imprisonment.” 


The logic of this statement seems somewhat tenuous, and it is the opinion 
of the writer that future decisions should decline to follow it as a precedent. 


The common law required a person arresting by virtue of warrant to 
have the warrant in his possession, and most statutes in the. United States 
have followed this example.” This feature of the law was well suited to a 
period in which police forces were either nonexistent or of picayune size; 
but it is a fabulous anachronism in the modern metropolitan police force where 
orders to pick up a man for whose arrest a warrant has been issued may be 
given to a thousand officers in one calling. This provision of the law is just 
another of the many depressing examples of our hostility or apathy toward 
change — in other words what was good enough for Henry V is good enough 
for us. Statutes have been passed in a few states authorizing an officer to take 
into custody anyone for whose arrest he knows that a warrant has been issued; 
in other jurisdictions, apparently the police must resort to subterfuges to evade 
the requirements of the law.™ 


28 6 Kan. App. 545, 51 Pac. 578 (1897). 

29 MacDonnell v. McConville, 148 N.Y. App. Div. 49 (1911), app’d. 210 N.Y. 529, 103 N.E. 
1126 (1913). 

80 See Kan. G.S. (1935) 62-1203. 

31 See PERKINS, ELEMENTS OF POLICE SCIENCE (Chica: 1942 ; WARNER, 

note 3, at 197; Mass. G.L. (1982) ¢. 276, S. 28. a ee stone 
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DETENTION 


Every day large numbers of persons are questioned by police officers, and 
nearly all authorities are in agreement that such questioning without immediate 
arrest is essential to proper policing. A man climbing through the window of 
a dark house late at night may be a prowler; he may be the owner who has 
lost his key. Under circumstances such as these the officer should be able to 
question freely and investigate the probability of harm; yet when an officer 
stops a person and questions him he is often in doubt as to whether his acts 
constitute an arrest. If they do constitute an arrest, then the officer subjects 
himself to a possible suit for false arrest, for failure to charge the suspect 
with some misdemeanor, thus allowing the magistrate to discharge him. Once 
a man is arrested he must be brought before some court or duly authorized 
magistrate to be dealt with according to law, and should mere investigation 
or detention constitute arrest then the citizen’s peace of mind is necessarily 
outraged by a perfunctory trip to the police station and its attendant humilia- 
tions. His name is entered in the police blotter, he is charged with an offense 
one minute and absolved the next through the exhortations of the arresting 
officer who claims that his grounds for arrest were reasonable but unsubstan- 
tiated by the fruits of the investigation. If detention were legalized, after 
reasonable questioning, the party detained could be released without facing 
the intricacies of a formal charge. 


There is some early judicial recognition of this right to stop and investi- 
gate suspicious persons. There is slim American authority, though some 
courts seem to make a distinction between stopping for a and making 
an arrest, approving the former when the latter woul be improper. a 

The right to question ots detain is provided for by statute in Massa- 


chusetts: 


“During the night time (police officers) may examine all persons abroad whom 
they have reason to suspect of unlawful —— and may demand of them their 
business abroad and whither they are goin 8 . Persons so suspected who do not 
give satisfactory account of themselves . . may be arrested.””85 


Section 2 of the Uniform Arrest Act*® provides: 


382 Kan. G.S. (1935) 62-602. 


33 Hale states: 

) have power to arrest such as pass by until the morning, and if no sus- 
picion, are then to be elivered (released), and if suspicion be touching them, they 
area bea delivered to the 3 sheri 

2 HALE, PLEAS OF THe GROWN oe oe 1st Am. Ed. 1847) 96. Hawkins says: 
“It is holden by some tha’ lawfully arrest a sus icious | ni t 
robe and de tain, him ohne he eA it malkellt appeal ar that nt he te ‘ rson of re utatio ion.” - 
THAWING PLEAS © OF n, 6th =, aM $. 12, 20. i early cases 
reco; gnizing right to By cad teve investiga opee Rex. 2 Burr, 864 ); Law- 
rence v. Hedgar, yg ret (1810); cf. 2 Vv. Tooley 21 2 re higen 1286, 1302 (1709). 


34 People v. Henneman, 367 Ill. 151, 10 N.E. 2nd 649 (1937); State Ys Zu 155 yoy ve 7 
Bia. Beka Bday SRMOE EAD ta gPtyAes Samires Lise at Oakey Se 
’ n 
Rev. 315, 819; see also (1988) 87 Mich. L . Rev. 311, 313. ate ‘ 42) a. 
35 Mass. Gen. Laws (19382) c. 41, section 98. 
tate Commission on Crime in 1939 appointed a committee which drafted the 
Uniform Arrest Act which contains 13 sectio all notewo! in their improvement of 
gpa Rhode, Iuiana” the Uyitotm Act" was enacted ‘oy the iogiastares of those stated See 
e le ose 
N-H. Laws 1941, c.'982; R.I. Pub. Laws 1941, c. 163. “ 
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(1) A peace officer may stop any person abroad whom he has reasonable ground 
to suspect is committing, has committed, or is about to commit a crime, and may 
demand of him his name, address, business abroad and whither he is going. 
(2) Any person so questioned who fails to identify himself or explain his actions 
to ~ satisfaction of the officer may be detained and further questioned and inves- 
tigated. 
“(3) The total period of detention provided by this section shall not exceed two 
hours. Such detention is not arrest and shall not be recorded as an arrest in any 
official record. At the end of the detention the person so detained shall be released 
or be arrested and charged with a crime.” 
The two provisions (Massachusetts and the Uniform Law) are much 
alike, both limited to questioning of suspects who are “abroad,” thus not 
interfering with the tranquility of the home. The Uniform Act is broader in 
that it permits questioning any time of the day or night, and is certainly 
desirable in light of the established fact that many modern criminals prowl in 
the daytime and are safe at home in their beds at night. The constitutionality 
of the Massachusetts statute upon which Section 2 of the Uniform Act is 
based has never been questioned. However, it might be assumed that the 
Uniform Act would be more easily sustained since it applies only to persons 
suspected of “crime” rather than to those suspected only of “unlawful design.” 
The view of the Illinois Supreme Court in People v. Henneman*™ that 
stoppage and interrogation of a suspect does not constitute arrest is a sugges- 
tion which will help the law enforcement officer avoid unlawful arrests, and 
will qualify the usual notion that “any” restraint or deprivation of the liberty 
of the person is an arrest.** Rather than permit the suspect to go freely on 
his way, or take a chance on the lawlessness of an arrest made upon doubtful 
grounds of suspicion, the officer should at least be able to stop and question; 
and a law-abiding citizen would have no valid objection to the inconvenience 
of being stopped, so long as he is accorded courteous treatment.*® Though 
the courts rarely discuss the problem as to whether stopping and questioning 
is an arrest, it would seem that they are more inclined to find an arrest where 
there is some measure of restraint or deprivation of personal liberty.“ Of 
course one might argue that there is restraint in any situation in which one 
is detained and questioned, be it only for a second; but looking at the scene 
through practical eyes, the words detention or restraint might be qualified by 
such terms as force, threat of force, or putting in fear. Where the officer 
merely approaches the individual, asks him questions, it would be unreason- 
able to assume that such a slight measure of detention constitutes arrest.*! 
Nevertheless courts have held that mere delaying or stopping a traveler on 
the street or highway is an arrest. 





37 People v. Henneman, 367 Ill. 151, 10 N.E. (2d) 649 (1937), cited supra note 34. 

38 VOORHEES, THE LAW OF ARREST, 2nd Ed., 59 (1915); Turney v. Rhodes, 42 Ga. App. 
104, 155 S.E. 112 (1930). 

39 State v. Hatfield, 112 W. Va. 424, 427, cited supra note 34. 

40 Note (1938) 37 Mich. L. Rev. 311. 

41 Johnson v. State, 118 Tex. Cr. 42 S.W. (2d) 421 (1931) (officers drove up in = 
side the defendant wolking tony the street and ee irene Geen —no arrest) : o oo Bene, 
111 Tex. i , 12 S.W. so) 1015 (1928) (omicee followed defendant and overtaking him 
asked a question); State v. Zu 155 Wash. 80, 283 P. ) (where the court holds 





pan, ac, 
that a policeman’can make inquiries of persons on his beat for of i 
a A Gem aq pe’ purposes identification 
42 Dittherner v. State, 115 Tenn. 308, 21. S.W. 839 Rr It Travis v. Bacherig, 7 Tenn. App. 


(1928); People v. Roache, 237 Mich. 215, 211 N: (1927). 
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DRAGNET ARRESTS 


To state that detentions are not justified within the present scope of the 
law, is not to say that the practice is nonexistent, for the contrary is true. And 
despite the roseate picture one might behold upon examination of his city 
police report, indicating a direct proportion between arrests and prosecution 
begun, the truth of the matter is that such a picture does not exist in real life. 
One must learn to distinguish between the record and reality, between cases 
“detained for purposes of inquiry” and those “arrested awaiting further pro- 
ceedings.” 


Readers will certainly recall the notorious Degnan story involving a series 
of murders on Chicago’s North Side. In this case, to use a specific example, 
two apartment building janitors were held by the police while investigators 
pressed their hunt for the killer. No charge or formal booking had been made; 
counsel applied for writs of habeas corpus before Chief Justice Ward of the 
criminal court. Instead of release, the justice ordered that the men be retained 
by the police for another 24 hours after Police Sergeant Jack Hanrahan pleaded 
for more time to question the janitors.“* Now, if this procedure, label it deten- 
tion or arrest or whatever you desire, is to be justified under existing law, the 
police would be bound to show that they had reason to believe that “each” 
man and woman held had participated in the offense. According to the news 
accounts no one supposed that the two janitors mentioned had cooperated, but 
it appeared to be the contention of the examiners that if one was guilty, the 
other was not. All of which adds up to the fact that several persons were 
being held because the police thought that one or the other “might” be guilty. 


If the law does not justify these detentions as arrests, could it by any 
stretch of the imagination justify their being held for interrogation, or perhaps 
as material witnesses? Evidently not, because there is no statutory authority 
providing for the arrest of material witnesses. And still there is a veritable 
congeries of abuses flowing from police tactics, neither warranted by law nor 
popular absolution, nothing save adherence to precedent and the much-quoted 
saying — ‘‘we did it before and we can do it again!” 


As long as the general populace goes no further than to file a verbal 
protest or express an occasional remark of indignation, the police will progress 
telatively unimpeded. Damages in cases such as these are vague imponder- 
ables, and if provable, too slight to warrant profitable civil action. We cannot 
gainsay the fact that some sort of police interrogation is not only warranted 
but needed; examination by magistrate is much too ineffective to dig up the 
roots of organized crime. Yet it is all the more unfortunate, while witnessing 
the present melee of judicial machinery, to realize that the law is not “keeping 
up with the times,” darting about in medieval armor, dangerously ill-equipped 
to grapple with the umbrageous tactics and designs of the underworld oppo- 
sition. 






43 Associated Press, Jan. 1946; Waite, supra note 7, 24 Tex. L. Rev. at 297. 
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FRISKING 


Suppose that Officer X is on duty in one of the tougher sections of your 
home town. He is well aware, as all policemen are, that criminals at large 
in his precinct carry guns of a sort, oftentimes small ones which can be shot 
from the pocket. It is human instinct to do all in one’s power to preserve 
one’s life, and police officers are human, they rarely have secret pent-up desires 
to do noble deeds for the common good. If Officer X meets Citizens Y and Z 
in a dark alley and suspects them of nefarious intentions he should, to protect 
his own life, be permitted to frisk his suspects, make sure that they have no 
weapons concealed on their persons. As in the case of investigation, there are 
American authorities which have held that frisking as such constitutes arrest 
which will necessarily ripen into an unlawful arrest unless the officer has been 
possessed of the usual reasonable belief.“ 


If frisking amounts to arrest, then the officer must take his suspect through 
the mill, charge him with disorderly conduct or carrying a gun, and proceed 
to examination before a magistrate. Officer X, let us assume, had noticed 
several prominent bulges in the clothing of both Citizens Y and Z. And in 
all probability they might have been desperate characters, well armed, bent 
on destruction — at any rate Officer X saw little advantage in taking a chance. 
Frisking them he discovers that they are well provisioned, not with ammuni- 
tion or weapons, but with liquor, and are bent on an outing of hilarious enter- 
tainment. If frisking be arrest, they will spend an hilarious night in jail, well 
charged, booked, and dolefully awaiting questioning by a magistrate in the 
morning. This is the legal way, but it fails to spell common sense.“ 


The suggested remedy would be statutory legalization of frisking when- 
ever the officer “reasonably” believes it necessary for his own safety, thus 
obviating the present confusion of attempting to conform to the stereotyped 
pattern of arrest. The Uniform Arrest Act, Section 3 provides: 


“A peace officer may search for a dangerous weapon any person whom he has 
stopped or detained . . . . whenever he has reasonable ground to believe that he is 
in danger if the — a dangerous weapon. If the officer finds a weapon, 
he may take and keep it until the completion of the questioning, when he shall 
either return it or arrest the person. The arrest may be for the illegal possession of 
the weapon.”’46 


Rule 470 of the “Rules and Regulations of the Police Department of the 
City of Chicago” provides in part: 

“When — an arrest, or stopping and questioning a suspicious character he 

(the police officer) shall be on against the use of any concealed or deadly 

weapon by such person. He shall be justified at such times in passing his hands 

over the clothing for the purpose of finding any deadly weapon at any place where 

the arrest may be made.” 


44 People v. Erposito, 118 Misc. 867, 194 N.YS. 826 (1922); Banatjo v. State, 85 Tex. Cr. 292, 

212 'S.W. 494 e193): But cf. People v. Margelis, 2s7 Mich. 423, ig6 Niw. 488 (1923). 

45 Warner, Investigating the Law of Arrest (1940) 26 A.B.A.J. 151, 153. 

46 This section_has been adopted in New Hampshire and Rhode Island. See N.H. Laws 1941, 
c. 163; R.I. Pub. Laws 1941, c. 982; Warner, The Uniform Arrest Act (1942 .L. le 
$15, sis, See also Mass. GL. (1982) c 41, section 98 ee a a er 
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RELEASE 


Part and — of the discussion regarding investigation and frisking is 
the problem of release. Again we very well know that the police are releasing 
individuals duly arrested without benefit of judicial examination. Drunks and 
bums, gypsies and vagrants are picked up by the thousands every year, booked 
on one charge or another, questioned, allowed to sober or gain their bearings, 
then released. And this is done with impunity because no one seems to object; 

in fact, it would seem pointless, as well as expensive, to harbor such a crew 
when release and its attendant liberty is much to be desired by both sides 
concerned. 


The common law system (which still exists to a measure in our rural 
societies) contemplated that when a man was arrested he should be brought 
before a magistrate as soon as possible who would decide whether there was 
probable cause to hold the accused, then release or set bail. In effect there 
were enough magistrates to go around, and they, not the arresting officer, 
exercised all of the discretion as to the immediate commitment of the individual. 


Today, in our cities, a man who is arrested is not taken “forthwith” 
before a magistrate; he more likely finds himself in a police station, being 
searched, fingerprinted, and photographed. Questions follow, some with grace, 
others with gestures, and should the police discern his case sufficiently notori- 
ous, he may bear the brunt of questions hammered by an assistant district 
attorney, or even the district attorney himself. Here, then, is a society in which 
magistrates, though they do exist, are not apparent for the simple reason that 
there are not enough to go around. Should the law provide a swing-shift 
session we might revert to older times; hence the necessity of handing over 
the task of preliminary determination to the police. 


One writer indicates that of 80,000 persons whose arrests are noted in 
various surveys of criminal justice, 47.7 percent were released by the police 
or by magistrate without being charged.*’ Of 650,000 arrests compiled from 
a number of police department reports, 44 percent were released without being 
charged. Throughout a five-year period (1928-1933) all persons arrested in 
Boston for disorderly conduct were discharged by police without appearance 
in court. In Los Angeles, persons arrested for more serious crimes, robbery, 
burglary, and larceny have been so released. 


Again the Uniform Act has attempted to correct present defects in pro- 
viding that an officer in charge of a police department, or any officer delegated 
by him, may release certain prisoners. The number and kind of officers is thus 
limited, allowing for no indiscriminate release of prisoners. Prisoners under 
warrant would not be releasable; and no person released as provided by the 
act, shall have the right to sue on the ground that he was not brought before 
a magistrate. 


47 HOPKINS, OUR LAWL ies POLICE 1931 10et, Stéa8 34; re THE BAIL SYSTEM IN CHICAGO 
(1927) 17; GLUECK, CRIME 

48 ORFIELD, op. cit. supra no eo 3, at 35. 

49 Sec. 10, The Uniform Arrest Act. 
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FoRCE PERMISSIBLE IN MAKING AN ARREST 


A police officer face to face with imminent danger may and should use 
force not only to protect his own life, but to apprehend the criminal who 
challenges him. Yet the law will forever require that the officer use only such 
force as is reasonably necessary, and how much force one might consider 
reasonable is a question of fact for the jury. Criminals by nature are not 
submissive creatures, hence the average individual is inclined to think of arrest 
in terms of force. But there are grades of criminals and there are degrees of 
force; matching them is our problem. 


Certainly society is not so vicious as to sanction the use of “deadly” force 
in the apprehension of misdemeanants, and by deadly force is meant that 
which is calculated to produce death or serious bodily injury. The life of the 
petty offender is of much more importance than the good society might gain 
from his incarceration; his death would be productive of no public good.” 
There are critics, however, who argue that since the distinction between felonies 
and misdemeanors is an arbitrary one,®' officers should be justified in killing 
to effectuate arrest “provided” the misdemeanor is of such consequence as to 
make society suffer serious injury from its commission."? According to this 
thesis, if any change is to be effected, it must derive from a reclassification of 
felonies and misdemeanors based on present-day principles of what are serious 
and what are minor offenses. 


The same rules applicable to the killing of misdemeanants while attempt- 
ing arrest should also apply to the use of force while preventing the escape 
of one convicted on a misdemeanor charge. If a man, convicted and sentenced, 
and while working on the county roads under guard, attempts to escape, the 
guard might be held liable for criminal homicide should he shoot and kill 
the escaping prisoner." No means can be used to recapture the prisoner which 
could not be used to effect his arrest in the beginning. This view is logically 
sound, though it may be contended that greater force may be used when prison 
breach or escape is in itself considered a felony despite the gravity of the 
original offense. Fortunately, from a practical standpoint, cases in which 
officers have shot people whom they thought to be fleeing misdemeanants are 
very few. 

The converse situation from that described above applies when an officer 
shoots to kill a dangerous felon, one who commits a felony menacing human 


50 Holloway v. Moser, 193 N.C. 185, 136 S.E. 375 (1927). Cross White v. Barnes, 189 Va. 471, 
124 S.E. (1924). 


51 The distinction between felonies and misdemeanors in Kansas is one of alty. See GS. 
(1935) 62-104 which defines a felony as “an offense punishable by death or confinement 
labor in the penitentiary.” other public offenses are misdemeanors. See GS. 


52 Pearson, The Right to Kill in Making Arrests (1930) 28 Mich. L. Rev. 957, 974. 


5S ee Lill in order to prevent the perpetration of srime should depend inure Upon the character 
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of crime than upon the degree oF punishment meted by the law. an 


54 Holloway v. Moser, 193 N.C. 185,.136 S.E. 375 (1927). See also Thomas v. Kinkead, 55 Ark. 
502, 18 Sw: 854 (1892) when officer shot prisoner in his custody following arrest but before 


sentence. 


55 See G.S, Kan. (1935) 21-735. Penalty for breaking county jail or tody 
extends from six months to three a> A confinement and Baia labor. a 
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life such as murder, felonious assault, rape, burglary or robbery. Not only 
are these felonies by nature vicious, but the felons themselves potentially 
deadly should they choose to resist. The common law authorities speak of 
officers opposing force with force, and as a last resort taking the life of the 
antagonist, all of which is most apropos to the moral climate of years ago. 
When an armed felon resisted, he did so with stick, knife, or sword, or threw 
rocks or boulders. Today an officer must make split-second decisions, he can’t 
risk mulling over in his mind in Shakespearean nicety, the problem whether: 
to shoot or not to shoot! If an officer pursues a dangerous felon he will sur- 
vive only if the felon is inexpert in the manipulation of pistols, or unusually 
nearsighted. 

In effectuating the arrest of a felon, naturally an officer may kill only if 
the felon cannot otherwise be apprehended, killing to be authorized only as 
a last resort. The jury will take into account the fact that the officer did or 
did not notify the felon of his purpose to arrest, whether he reasonably 
exhausted all measures, short of killing, whether necessity existed. Again a 
few grains of common sense must be applied in appraising the reasonableness 
of the officer’s notification. It is one thing to inform Mr. Firstoffender that 
he is under arrest, another to so apprise John Dillinger or Ma Barker. Words 
in the latter case might not only be futile but costly to human life. 

In perusing cases concerning the right of an officer to kill an escaping 
felon, one finds a definite split of authority. No problem arises in discussing 
the fate of the felon dangerous to human life and limb — but what are we 
going to do about the plain old thief, let’s say the man who in Kansas steals 
$21 and then runs as fast as his legs will carry him? Both the American 
public and officers themselves are divided, officers frequently being unwilling 
to shoot a thief who flees on foot. There is a greater willingness to shoot at 
automobile thieves, doubtless occasioned by the danger to human life involved 
in the pursuit of such a felon through crowded city streets.” 

Simple larceny is not ordinarily considered a crime inimical to life, and 
several comparatively recent American cases have denied the right of police 
officers to kill fleeing thieves.° As far as the common law was concerned, 
the state was more exacting, almost bloodthirsty in calling for the life of all 
felons. Since the state would in all cases demand life, so the officer might 
demand life with impunity and remain in stride with the pulse of his sur- 
roundings. But mores have changed and with them the law has evolved to 
the extent that loss of human life is considered only an ultimate thing. These 
modern courts and writers take the position that since the state no longer 
justifies itself abolishing human existence, the individual officer should follow 
suit, take account of his new environment.” 


56 BISHOP, CRIMINAL LAW Me, 0, 1892) section 647 ‘“ 1 STEPHEN, HISTORY OF 
THE CRIMINAL LAW OF ENGLAND (London, 1883) 198’ 

57 WARNER, searching oy B. Rev. at 208. 

58 - a few states officers have no rent to to — deadly force 2 excert, in, Grresting for fol felonies 


mmitted with violence. Ex a F. (2d) 542 v. 
State, 71 Ala $29 (1862); Scarborough v. Sta , 168 Tenn, 108, 76 SW. (2d) 166 (3 
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59 This view is also sanctioned by the Restatement Torts (1984) Sec 
“The use of force against another by means intended or tikels to cause death is priv- 
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Opposition to the so-called “humanitarian trend” may be found in the 
later journals™ contending that it only increases the classes of cases in which 
it is to the advantage of criminals to flee rather than submit to lawful arrest. 
Professor John B. Waite, for example, contends that the social necessity 
imperatively requires that every citizen submit to lawful arrest and that the 
recalcitrant individual assume a risk of serious consequences if he refuses. 
And he further asserts that the loss to society of the occasional individual who 
chooses to take the risk rather than submit, is far outweighed by the social 
gain in making possible arrests which would otherwise be evaded by criminals.™ 

Both the common law and the law in most American jurisdictions justify 
an officer's killing an escaping thief despite the modern contrary current. 
Many decisions denying the right to kill escaping felons arise from cases in 
which there was in fact no necessity for killing, hence cannot supply too accu- 
rate a gauge in determining an officer's rights when face to face with a more 
exacting situation. It would seem that the officer's sense of security or lack 
of it, should cast its weight in any logical determination of his action. Much 
should depend upon the reputation of the person committing the felony; if 
the reputation be violent, even though the felony be one not inherently dan- 
gerous, the officer should be allowed to calculate the risk involved and act 
accordingly. 

Contemporary opinion and law will permit the private person to resist 
illegal arrest even to the point of killing the officer. In a leading case the 
Illinois Supreme Court has said: 


“Our youth are familiarized in school with these fervent words of Patrick Henry: 
‘Give me liberty or give me death.’ . . . To most citizens the right of liberty is: as 
sacred as life itself... . The right to resist unlawful arrest for a misdemeanor is 
universally recognized. . . So great, however, is a man’s natural indignation at an 
unlawful infringement upon his liberty that it is a general rule in England and 
this country that if a public officer be resisted and killed by a person whom he is 
ms ting to illegally arrest without color or authority of law the killing will be 
manslaughter only, unless the evidence shows previous or express malice.” 


No doubt the scandalous conditions prevalent in England when the com- 
mon law developed demanded the utmost to safeguard human liberty, but 
liberty as any other concept should be considered in a relative sense. Early 
jails both in the United States and England were pest houses and a prisoner's 
demise was an ordinary occurrence. Jailers usually directly responsible for 
escapes often confined their wards in irons, gaol fever was rife, and any 
imprisonment was too often the equivalent of a death sentence. In 1759 an 
English authority estimated that each year a fourth of the people in prison 
died there. Not only were conditions offensive, but persons charged with 

ae nl Tostty the the arrest is made for a felony | which normally causes or shreatens death or 


harm, or which involves the b p angtitute entry of a came 
Although accepted by the American ore ale tute for the Resta om Hoy ‘Torts, this 
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60 Waite, Some I uacies in the Law of Arrest (1930-1) 29 Mich. L. Rev., pp. 467-8n.; 
‘Warner, supra note 3, 21 Can. B. Rev., at 208. 

61 See note 60 supra. 

62 People v. Scalist, 324 Ill. 131, 148, 154 NE. 715, 722 (1926). 
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crime were rarely granted freedom on bail.“ It is no wonder that with these 
conditions the private citizen should be armed with the utmost in privileges to 
assert his will in terms of violence. 


Today, when one is faced with arrest, he will not ordinarily be subjected 
to the perils of yesterday, and speaking plainly the law-abiding citizen will 
rarely if ever resist. Who will forcefully resist? The professional criminal of 
course, and with all of the violence adjectives can describe. Officers realizing 
this well-known fact will be loathe to treat the resisting party with the pro- 
verbial kid glove, and will in all probability resort to extreme measures in 
their own defense. And successful resistance in the language of the under- 
world means shooting the cop before the cop shoots you. The defendants in 
the Illinois case discussed above were most likely oblivious of the meaningful 
words of Patrick Henry; they were Sicilians, born and educated, gangsters 
who had committed so many felonies that any move from the police was an 
invitation to fire. If anything, such killings in the course of resisting lawful 
arrest will increase rather than mitigate the will of officers to kill. Police like 
soldiers become “trigger happy” and the common man will suffer the con- 
sequences.® 


RIGHT TO KILL ON SUSPICION 


We have discussed the so-called right of the officer to shoot at and kill 
a felon which is sufficiently complex, but let us further complicate the picture. 
Suppose Officer X is on duty at night in a neighborhood where criminals are 


habitués. He hears a scream from afar, “Help! Help! Thief! Murder!” A 
moment elapses and he beholds a fleeing figure darting in and out of the 
shadows of an adjacent alley-way. He shouts a warning to halt, the figure 
continues in flight. He calls again, no response. Then he fires and the man 
drops dead, a bullet through his heart. As the truth unfolds we discover that 
the victim was an anxious, fear-stricken husband running for a doctor, his 
wife having swallowed poison, seconds too precious to waste on entreaties 
from the law. Is Officer X liable for criminal homicide? Naturally he acted 
with the best of intentions, but the law dictates that no man, officer or private 
citizen, kill another unless necessity dictates. 


It is no defense for Officer X to say, “Well, I didn’t mean to kill him, 
I only tried to shoot him in the leg.” From the standpoint of strict legality, 
we say that the officer “intended” the natural and probable consequence of 
his act— which was death. Specific intent so much a part of larceny and 
affiliated offenses has no place in the law of homicide which requires only 
general intent. Conceivably, if our officer had shot into the air and the bullet 
had ricocheted, killing the arrestee, we would be more inclined to accept the 


64 As late as 1800, the highly respectable Mrs. Leigh Porwet, ayant of Jane Austen, was unable 
to persuade the judges to admit her to bail. She was booked on a charge of shoplifting and 
in ja We a one winter despite the absurdity of the ge. See 
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: The Trial of Jane Leigh Perrot (Oxford, 1937). 
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ar, 





404 THE JOURNAL 


proffered defense, especially from the standpoint of causation. But Officer X 
is in no such position. He shot at and killed his victim. Where does he stand 


with the law? 


Three varying principles have been set forth by American authorities: 
(1) killing is privileged if the officer has reasonable belief that a felony has 
been committed and that the person killed has committed the felony in ques- 
tion®’; (2) killing is privileged if a felony has been committed and the arrest- 
ing officer reasonably believes that the person killed committed the felony; 
(3) killing is privileged only if the person killed committed the felony. 


The weight of authority appears to favor the second view, which is a 
compromise between the two extremes of vigilance. Referring back to the 
hypothetical situation posed with regard to the culpability of Officer X, one 
finds him faultiess if the first view is followed, and guilty if he is tried in 
jurisdictions adhering to the principles outlined in views two and three. It is 
submitted that the first rule would be most workable in light of modern police 
conditions, remembering at all times that it would be bad public policy to 
lay down a rule which would tend to fetter officers in the performance of duty. 
In a sense they are, when on duty, part of a ceaseless war engaged in a battle 
against crime, and it is utterly fantastic for the judiciary to expect the ordinary 
peace officer to abide by a code of behavior which transcends both reason and 
reasonableness. 


Many states have statutes attempting to define the amount of force which 
can be used in making an arrest, but not one of these defines the effect of the 
officer’s reasonable mistake in believing a suspect to be a felon.” The Kansas 
statute provides:™ “Homicide shall be deemed justifiable when necessarily 
committed in attempting by lawful ways and means to apprehend any person 
for a felony committed, or in lawfully suppressing any riot or insurrection, or 
in lawfully keeping or preserving the peace.” This is nothing more, nothing 
less than a restatement of the common law on the mode of arresting felons, 


66 Pappmongoaith v. Duerr, 158 Pa. Super. 484, 45 A (2d) 235 (1946) noted in 94 U. of Pa. 
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and would in addition appear to authorize homicide under certain conditions 
in the case of misdemeanors. Preserving the peace could apply to any one of 
many crimes, among them riot, rout, unlawful assembly, mob violence, and 
affray. So all parts considered the Kansas statute with its broad, vague termi- 
nology, is little more than a valiant attempt to do much about nothing. 

If the Kansas statute is vague, provisions in the Colorado law are con- 
fusing. It permits an officer or private person “to kill when it is probable 
that an arrest cannot otherwise be made of a person guilty of treason, murder, 
rape, burglary, robbery, arson, perjury, forgery, counterfeiting, or other crime 
denominated felony by the common law.” Not only is this terminology a 
direct effort at sabotaging the rule of “ejusdem generis,” but it defies even 
the most diligent attempt at statutory interpretation. At least, by implica- 
tion it excludes the right to kill in the case of minor statutory felonies.” 


Section 4 of the Uniform Arrest Act provides: 


(1) No unreasonable force or means of restraint shall be used in detaining or 
arresting any person. 

““(2) A peace officer who is making an arrest need not retreat or desist from his 
efforts by reason of the resistance or threatened resistance of the person being 
arrested; nor shall he be deemed an aggressor or lose his right to self defense by 
the use of reasonable force to effect arrest. 


(3) A peace officer, who has reasonable ground to believe that the person to be 


arrested has committed a felony, is justified in using force dangerous to human life 
in making an arrest only when: 


(A) There is no other apparently possible means of making the arrest, and 


(B) The officer has made every reasonable effort to advise the person to be 
arrested that he is a peace officer and is making an arrest... .” 


Subsections (1) and (2) merely restate the existing law, however sub- 
section (3) requiring the officer to make every reasonable effort to advise the 
person to be arrested that he is a peace officer is more restrictive than the 
existing law. And the provision justifying the use of force dangerous to human 
life in making an arrest for “any” felony is in accord with the existing law 
in most states. At the last meeting of the Interstate Commission on Crime 
its members were divided on the problem of using deadly force, some of the 
idea that it should be permissible even in the case of misdemeanors, others 
holding that the right should be limited to arrests for felonies committed 
with violence. Reading over the sections as adopted, one can easily come to 
the conclusion that the result was a compromise.” 


Force AGAINST PROPERTY 


Since every Englishman’s house, though it be a hovel, is considered his 
castle, the common law has declared as a matter of general policy that an 
officer may not make forceful entry when serving civil process. Yet conceding 


72 See note 70 supra, Laws of Colorado. 
73 See notes 59 and 60 supra. 
74 Warner, supra note 46, 28 Va. L. Rev. at 328. 
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that fact, no man’s house is his fortress from which he can prey upon the 
outside world with impunity, hence the privilege of the arresting party to 
break into a dwelling when necessary to effectuate arrest. Again this implies 
fair warning, the officer’s informing the arrestee of his purpose, plus denial of 
entry or the equivalent, before the officer may assert his demands in terms of 
force.” Fortunately it is the exceptional case in which an officer must break 
into a dwelling, since the peaceful citizen will rarely in his right mind be an 
obstructionist. As the law now stands, if the officer’s senses tell him that a 
breach of the peace or felony is being committed in a house, he may break in 
subsequent to his announcing his purpose. Nevertheless it is quite conceiv- 
able that he may have no personal knowledge of what is or what has occurred 
in a certain house; it may be that his help is vitally necessary, but the law 
refuses him the right to force entry.” 

Imagine Officer X on duty hearing the following radio call: “Car 11 — 
woman screaming on third floor tenement house, 101 Green Street — woman 
screaming on third floor tenement house...” He hurries to the scene of 
the alleged disturbance, he finds a house very dark and quiet, no hysteria, no 
screaming. The common law and that of most American jurisdictions will 
afford him the privilege of breaking into the house “whenever” he has author- 
ity to arrest for crime,” but obviously he finds nothing in this sepulchral 
silence to warrant decisive action. 

Officer X, doubtful of the accuracy of the radio report, climbs out of his 
car and ascends the steps of the tenement house; he rings a bell. No answer. 
He waits awhile pondering the darkness of the street and the neighboring 
houses. He rings again. 

After waiting several minutes, positive that the person sending in the 
call had given the wrong address, he starts to turn back. But he hardly moves 
an inch when he hears footsteps. And in another moment the door is opened. 
A cranky individual, standing in the doorway, sleepy or feigning sleep, throws 
a hostile glance in his direction, does everything but shove him away from the 
entrance, tells him that he has the wrong house, had better try another. He 
is so emphatic in his manner, overly anxious to avoid any further disturbance; 
Officer X becomes suspicious. But he has no right to enter without warrant. 

When the present law was formulated, one’s neighbor was his policeman, 
and in good neighborly fashion would not incur the ill will of his fellow man 
by intruding upon the tranquility of his house at midnight. By all odds, as a 
neighbor he would know whether the person at the door was in fact the right- 
ful owner or a fraud, a sleepy man or a killer acting the part to deceive. There 
was no crying need for such nocturnal interrogations or searches, and the very 
idea of such loomed repulsive. But Officer X, one of a city’s millions can 
easily be deceived, he has little chance of knowing whether Mr. Sleepy Citizen 
is honest, or whether he has Miss Citizen bound, gagged and stuffed in a 


7 The rule of reason is applicable £ Se should demand entail undue risk to the 
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closet on the third floor of 101 Green Street. Chances are that the only type 
who might resist lawful search is the type represented by guilty Mr. Citizen 
who suffers no compunction or remorse in blocking the law. Officer X can 
do nothing but turn back, seek a warrant and return. But any real chance of 
apprehending Mr. Citizen has been lost.” 


Civit LIABILITY OF THE OFFICER 


There is no doubting the fact that American police are responsible to 
the public”; they are subject to a damage suit as is any other wrongdoer, and 
the courts are open for complaint. Relief is granted by the courts in full 
measure, but the words “full” and “measure” are relative based primarily 
upon the financial status of the judgment debtor. It is common knowledge 
that policemen, as many public servants, are not great financial risks unless 
their incomes originate from obscure sources not strictly legal. What is grand 
in theory is a sorry failure in fact, for in a reality few suits are begun and 
fewer still survive in the plaintiff's favor. In a number of states garnishment 
is an available remedy,” but not in the majority of jurisdictions™ since public 
policy demands that the officer remain judgment proof.*? The municipality is 
not liable because distinctions are drawn between corporate and governmental 
functions, dispelling the usual concepts of liability based upon the rule 
“respondeat superior.”** The injured citizen finds himself in a legal muck, 
possessed with a right against a financially irresponsible person, but no right 
against the financially responsible municipality. 

What about sureties? Provisions have been made through the years for 
the filing of official bonds, and the practice is widespread as far as the county 
sheriff and constable are concerned. But the city policeman is rarely covered. 
Even though the officer be covered, the claimant is further obsessed with the 
rigid interpretations necessarily imposed by the law of suretyship. Was the 
officer at the time of the alleged misbehavior acting within the scope of his 
authority? To borrow from the Latin, was he acting “virtute officii” or merely 
“colore officii”**? In appraising the value of the cases in point it would appear 
that the surety is absolved where the need for protection is most convincing.* 
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of suspicion, nominee 3 without 1 proper commitment yy, magistrate. Hence the bond 
contained “no clause to cover an abuse or usurpation of power. 
conete r to G.S. Kan. (1935) 19-801 which provides that _ le sheriffs shall be bonded 
with at ‘east two or three sufficient sureties in a sum not to exceed twenty thousand dollars. 
Taylor v. Shiel 183 ie ON 669, 210 S.W. 168 oe Fidelity & Casualty Com ny ot New 
York v. White, 2, 272 S.W. 902 (1925); see note (1925) 31 W. Va. L. Q. 3 
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Another difficulty made to order for weary plaintiffs is this matter of 
coverage: whether or not the surety is liable to any except the obligees 
expressly designated in the bond. Courts holding to strict interpretations have 
confined liability to the obligees and so denying any protection to third parties. 
An Illinois court in refuting the logic propounded by the restrictive school 
commented: “It is difficult to understand for whose benefit the condition was 
made if not for those whom he might unlawfully assault while being arrested or 
while under arrest.”*" 


Even the more sensational examples of police malfeasance rarely cul- 
minate in success for the plaintiff, notably those cases in which the injured 
party complains of “third degree” tactics, brutality, assault and battery.™ 
Criminal penalty is imposed by the law, yet if the penalties are unusually 
heavy another difficulty besets the prosecution, that of arousing jury sympathy 
to the extent of returning a verdict of guilty.” Should the aggrieved citizen 
find personal satisfaction in the downfall of his torturer, he may seek to have 
him removed from office. Statutes in most states provide for forfeiture of 
office when officers willfully misconduct themselves in office. Another ele- 
ment not to be underestimated is the feeling among officers themselves, and 
in a measure justifiable, that a debt incurred in the public service is not a 
personal obligation. They are certainly, more than any other individuals, prone 
to find themselves in embroglios which involve fractious consequences, liti- 
gation and its attendant burdens. Should the rule of liability with regard to 
the professional officer be revamped? Is it or is it not an anachronism ?™ 


SEARCH, SEIZURE 


Due to the limited scope of this paper, it would be neither appropriate 
nor possible to discuss the multiple questions emerging from this broad com- 
prehensive topic of search and seizure. However, we might confine ourselves 
to a discussion of those particular features of the main subject which are a 
natural consequence of arrest. So often when an officer arrests, he must search, 
and to aid and stimulate forthcoming prosecution, must seize certain proper- 
ties of the arrestee for use as state’s evidence. Hence we can feel safe in 


86 Sunter v. Fraser, 194 Ca. 337, 340, 228 Pac. 660, 661 (1924); Carr v. City of » 1 
Tenn. 483, 487, 234 S.W. 328, 329 (1921). std ty of Knoxville, 144 


87 City of Cairo for use of Robinson v. Sheehan, 173 Ill. App. 464, 469 (1912). See also Ingram 
v. Evans, 227 Ala. 14, 148 So. 593 (1933). 


88 Matthews v. N.Y. C. & St. L. R.R., 93 Ind. App. 618, 161_N.E. 653 gee) Goatees by R.R. 


porce to obtain contessicn,.,D. obtained verdict without offering evidence ey v. Boyd, 
86 Wisc. 594, 203 N.W. (1925) (the exceptional case where plaintiff proved his point). 


89 Bonahoon v. State, 203 Ind. 51, 178 N.E. 570 (1930) illustrates the practical difficulty in 
securing a conviction. 
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asserting that search without warrant is a proper incident of valid arrest.” 
An officer may thus search to discover and seize any articles which appear to 
have been acquired by the crime charged,” or which may serve as evidence to 
prove commission of crime, or which can be utilized by the arrestee in effect- 
ing an escape, or as a means of endangering the officer's life or that of others 
in the vicinity.*© In addition to a search of the person, the officer may extend 
his search to the immediate surroundings of the prisoner, be they the rooms 
of a dwelling or a motor vehicle. Yet in all instances it must be emphasized 
that no arrest shall be made merely as an excuse to engage in a fishing expe- 
dition without warrant. At.no time may the state justify the arrest by the 
seatch and in the same breath justify the search by the arrest." 


In one of the latest cases to point concerning the scope of search, Harris 
v. United States,* the Supreme Court through Chief Justice Vinson expressed 
itself most liberally in condoning what appears from the facts to have been an 
exhaustive search. Harris was arrested in his Oklahoma City apartment pur- 
suant to two lawfully issued warrants of arrest arising out of forgery and using 
the mails to defraud. Concomitant with the arrest and as an incident thereto, 
the FBI searched Harris’ four-room apartment with the declared purpose of 
looking for two stolen cancelled checks and for any means that may have been 
used to commit these crimes. During the search one of the agents found a 
sealed envelope marked “George Harris, personal papers,” which contained 
blank cards and certificates used in connection with the Selective Service and 
Training Act of 1940. The appellant was indicted and convicted by the federal 
district court on charges growing out of his unlawful possession of these cards 
and certificates. Upon appeal it was affirmed, first by the Circuit Court of 
Appeals 10th Circuit, and then by the United States Supreme Court. In the 


92 The Fourth Amendment to the United States Constitution prohibits only “unreasonable” 
searches and seizures. There is no formula for determining whether or not a search is 
unreasonable, each case to be decided upon its own facts and circumstances. Concerning 
the Fourth endment, Wigmore writes (8 WIGMORE on EVID. ed., Sec. 2184): 

“The object 0 of the amendment was to protect a citizen from domestic disturbance b 
the disorderly intrusion of irresponsible administrative officials. It expressly forbids su 
official misconduct, and it implies both a civil action by the —, who is disturbed and a 
process of criminal contempt against the omending officials, a t implies Poyhing at all 
as to the nature of the documents or chatte by th citiane and they may be 

le, wicked, harmless, or meritorious ~~ ‘ar as the amendment’s tenor is concerned.” 
To punish Federal omen 1b "OS.C, See and wp *Few co I make ill ches and 
penalties are prescribed i victions, 
a violation of Phis fo - its prea knoll ng of he 
for protective measures comparable to those nth the TB rited States Constitution. In addition, 
note the new Federal Rules of Criminal Procedure, Rule 41 relative to searches and seizures. 

98 Weeks v. United States, 232 U.S. 383, 34 S. Ct. 841, 58 L. Ed. 652 (1914). Articles in the 
nature of contraband must be distinguished from privat documents which are 
immune from all search and seizure —a distinction in oti 

‘ property y of mere qveeatiary value. For + e information on this feature of the problem, 
yeti United States, 255 U.S. 298, 41 S. Ct. 261 (1921). 

94 United States v. Kirschenblatt, 16 F. £2 202 (C.C.A. 2d 1926) 51 A.L.R. 416; Wade, Police 

eral} ame 50 L.Q. Rev. 354 (adequate discussion of glish law and background 


95 Tain. Garrett, 232 Mich. 366, 205 N.W. 95 (1925). 
96 Marron v. United States, 275 U.S. 193, 4 48 S. Ct. 74, 72 L. ant, 5 (1927); Agnello v. Yntted 


U.S. 20, 46 8. Ct. 4, 70 L. Bd. 145 rtin pany v, United 
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course of the five-hour search the FBI had lifted the carpets, stripped the bed 
linen, turned over mattresses, rummaged through his closets. The majority 
opinion stressed the fact that the petitioner was in exclusive possession of his 
four-room apartment, his control extending quite as much to the bedroom in 
which the draft cards were found as to the living room in which he was 
arrested. And most logically the cancelled checks and other instrumentalities 
of the crimes charged in the warrants could easily have been concealed in any 
of the four rooms of the apartment. Nevertheless, the court pointed out that 
other situations may arise in which the nature and size of the object sought or 
the lack of effective control over the premises on the part of the persons arrested 
may require that the searches be less extensive. The opinion was careful to 
stress the fact that the officers did not utilize the arrest as a ruse to embark 
upon a fishing expedition. 

By analogy it would appear that if excessive searches are prohibited in 
the case where a search warrant has been obtained, they should also be pro- 
hibited in the case where a lawful arrest takes the place of a search warrant. 
Heretofore, the Court has not been indulgent towards inroads upon the Fourth 
Amendment, though Marron v. United States has been widely misunderstood 
as having held that most of the restrictions had been removed on searches of 
premises incident to arrest. This misinterpretation was removed in the Go-Bart 
case’ which made it clear that the items seized in the Marron case were visible 
and accessible and in the offender's immediate custody. 

The outstanding difficulties will of necessity arise out of the vague reaches 
of the majority opinion; first, the danger that warrants for arrest may in time 
become the equivalent of general search warrants or writs of assistance, second, 
the danger imminent in any sudden relaxation of time-honored customs. Once 
search is permitted to progress beyond the individual arrested and the objects 
on his person or in his immediate physical control, the limitations are dimly seen. 

If the Harris case tends to be lax, the still later decision of Johnson v. 
United States* would appear to restrict the actions of the law enforcement 
officer, and it is worthwhile noting that the opinion in the latter case was 
written by Mr. Justice Jackson who dissented to the holding against Harris. 
The case came to the Supreme Court on Writ of Certiorari from the Circuit 
Court of Appeals, Ninth Circuit which had affirmed a conviction against the 
defendant, Anne Johnson, for violation of the federal narcotic laws. One 
evening, a detective of the Seattle police force narcotic detail received infor- 
mation from a confidential informer that unknown persons were smoking 
opium in the Europe Hotel located in that city. That same evening the police 
detective together with four experienced federal narcotic agents decided to 
investigate the situation at the hotel. Outside of Room 1 they detected a strong 
odor of burning opium which was unmistakable; they knocked, waited. Then 
a voice inside asked who was there. After a slight delay they were admitted 
and the petitioner, Anne Johnson, was arrested. She denied that anyone had 


100 See note 96 supra. 
101 See note 96 supra. 
102 Johnson v. United States, —— U.S. ——, 68 S. Ct. 367 (1948). 
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been smoking opium, but the agents started to search and as a result of their 
efforts discovered considerable opium and smoking apparatus. 

Justice Jackson’s opinion stressed the fact that a warrant for search could 
well have been procured, that a magistrate might have found probable cause 
in this situation to issue a search warrant. Says Jackson: 


“The point of the Fourth Amendment, which often is not grasped by zealous offi- 
cers, is not that it denies law enfocement the support of the usual inferences which 
reasonable men draw from evidence. Its protection consists in requiring that those 
inferences be drawn by a neutral and detached magistrate instead of being judged 
by the officer engaged in the often competitive enterprise of ferreting out crime. 
Any assumption that evidence sufficient to support a magistrate’s disinterested deter- 
mination to issue a search warrant will justify the officers in making a search with- 
out a warrant would reduce the amendment to a nullity and leave the people's 
homes secure only in the discretion of police officers.” 


As an incident to arrest, the search was invalid in that the arrest itself 
could not be condoned as legal. This part of the opinion is somewhat obscure 
and not as clearly defined as it might be; but from the reading of it, one 
quickly surmises that much weight is cast upon the Government's admissions 
with regard to the reasonableness of the fact situation leading up to the arrest. 
To quote once more: 


“Thus the Government quite properly stakes the right to arrest, not on the inform- 
et’s tip and the smell the officers recognized before entry, but on the knowledge 
that she was alone in the room, gained only after, and wholly by reason of, their 
entry of her home. It was therefore their observations inside of her quarters, after 
they had obtained admission under color of their police authority, on which they 
made the arrest.” 


This state of affairs, then, forced the Government to justify the arrest by 
the search, which it could not do since the search to be legal of necessity relied 
upon the efficacy of the arrest. If it were not for the Government’s admissions, 
it would appear that the officers had reasonable cause to break in the room and 
arrest without warrant as is true in situations where officers witness breaches 
of the peace within the confines of a house. No one will deny the right of the 
officer to make forceable entry to search any premises without search warrant 
for the purpose of arresting one accused of felony, or guilty of a breach of the 
peace or misdemeanor committed in his presence, provided he has reasonable 
and just cause to believe that the person he seeks to arrest is on the premises. 

In distinguishing the Johnson and Harris opinions, it should be remem- 
bered that in the latter case, the officers were armed with warrants for the 
arrest of the defendant. With this point in mind, the critic may be appeased 
in appreciating the fact that the rights of the officer armed with a warrant 
are undeniably broader. 

The legal consequences flowing from an abuse of authority in the field 
of searches and seizures are to be distinguished from those involved in the case 


103 See lor v. United States, 286 U.S. 1, 52 S. Ct. 466, 76 L. Ed. 951 (1931) to the effect 
that the Johnso 


lors alone do not authorize search without warrant. In nm case, Justice 
Jackson is emphatic in distinguishing this situation from that involved in the issuance of 
a search warrant. 
104 Com. v. Phel 209 Mass. 396, 95 N.E. 868 (1911); Monette v. Toney, 119 Miss. 846, 81 So. 
593 (1919); ey v. Ragatz, 50 Wisc. 554, 7 N.W.'564 (1880); Annotation 5 A.L.R. 363. 
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of illegal arrest. Should an officer arrest without proper authority (no question 
of search or seizure involved) the officer may be exposed to a damage suit 
instituted by the irascible party whom he has wronged. But no serious impedi- 
ment has been thrust upon the law enforcement machinery, because as a prac- 
tical matter, the unfortunate prisoner can be rearrested immediately and brought 
to justice under respectable process. 

On the other hand should an unlawful search be made, in addition to 
risking civil liability, law enforcement encounters possible constitutional 
objections. Evidence obtained through unlawful search and seizure may be 
held inadmissible depending upon the view of the jurisdiction in which search 
is accomplished,!® though one might say tradition has long established that 
the admissibility of evidence is not affected by illegal means of procurement.’ 


SEARCH OF A MOBILE VEHICLE 


The proposition that an automobile suspected of being used in the trans- 
portation of intoxicating liquor may be searched by officers without a warrant, 
but on probable cause, was well settled by a Taft opinion in Carroll v. United 
States." Obviously the possibility of apprehension of the violator and the 
contraband in such a case would be remote if a warrant were required. Chief 
Justice Taft recognized the rule that an arrest without warrant for a misde- 


105 Yoeks v. United States, 232 U.S. 383, 34 S. Ct. 341, 58 L. ~ = Ya A ~S the Hay for 
pratense ir gy practice of refusing evidence ille obtain: nited 
States, 1 SS. 616, 6 S. Ct. 524, 29 a a 
‘Weeks case in excluding evidence obtained legal search, but which was ually 
repudiates a om wey oreo e Court alien ‘Adams v. New York, 192 U US. 585, 24 
106 Was the law a England. Bist Ae ssheemaey’s Trial, 16 How. St. Tr. 495, 629 (1723); R. V. 
Derrington, 2 C & P. 419 (1826) (I ‘urnkey promised to post a letter of the onounen, 
but instead handed ‘it a. Aw 1334). Later cases reiterate the traditional rule; see 
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there sae a we jack. Defendant though later acquit of larceny was indicted “tor 
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meanor would be illegal unless committed in the presence of the officer, how- 
ever, the validity of the search in the Carroll case was justified independently 
of the question of arrest. The term “probable cause” as used in the opinion 
with respect to search was given a wider meaning than one might apply to 
cause for arrest; in other words sensory perception was not a condition precedent 
to search. All of which indicates that the right to search in a given situation 
would be more liberally construed than the right to arrest for a misdemeanor. 
From the evidence at hand in this particular case, the prohibition agents were 
considered to have had probable cause to believe that the Carroll boys were 
“bootleggers” operating a run from Detroit to Grand Rapids, Detroit con- 
veniently located on the international boundary. 


In the dissent we see a different interpretation of the facts, an assumption 
that the search followed the arrest, which would require that the search be 
justified by the arrest. And the arrest being illegal, ergo the search was 
groundless. The arrest was illegal because it was founded upon mere suspicion, 
and in the eyes of dissenter, Justice McReynolds, unless the statute which creates 
the misdemeanor contains some clear provision to the contrary, suspicion that 
it is being violated will not justify an arrest. 


One might discover an appropriate case, however, in which the automobile 
or other vehicle is in such a state that it cannot be moved. Consequently time 
is not of the essence as it would be were the vehicle in operable shape; this 
being the case it is reasonable to suppose that a warrant for search would be 
a necessity in such instance. In the Husty case,’ where the automobile in 
question had been parked, the objection was made that search was unreasonable 
because sufficient time had elapsed in which to procure a warrant. The coutt, 
however, taking a practical view of the situation held that the officer when 
faced with the necessity of search could not know when the defendant was going 
to move the automobile, consequently there was no time to obtain a warrant. 

In examining recent cases in point it is obvious that an officer before 
searching must act upon something more substantial than vague suspicions or 
intuition. He must be able to point to some “facts” or “events” upon which 
he based his belief that happenings of an irregular nature were taking place. 
In addition, whatever the facts or inferences from facts be which are eventually 
relied upon to support his belief, they must be known prior to arrest and not 
divined later as a result of illegal arrest.""° When an officer stops an automobile 
on the street or highway he should be prepared to assign a legal reason for 
doing so; he may not act with the sole objective of questioning people, even 
though the driver may be duty bound to stop for purposes of furnishing 
information." 


Anything in the nature of a roadblock set up in haphazard fashion by 
officers to interrogate or investigate on-coming motorists is clearly illegal. 





108 Note 107 supra. 
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Perhaps it is common knowledge that automobiles traveling between city A 
and city B frequently carry intoxicating liquor or other contraband, that city A 
is a source of liquor supply for city B, but common though the knowledge be, 
it is still gross speculation, suspicion without factual foundation. Any search 
carried on by the officer in this or like situations would be without a shadow of 
legal support, yet it is often assumed by officer and private citizen alike that 
searches of this order are warranted. The dilettante understands that an 
automobile is a proper object of search without warrant, and overnight all 
of the safeguards so cautiously provided for by the Fourth Amendment are 
dissolved into nothing. 

State statutes frequently require, like the Kansas law, that automobile 
drivers must be licensed by the state and that every licensee shall have his 
operator's license in his immediate possession at all times when operating a 
motor vehicle, and shall display same on demand of any authorized officer." 
Such a statute clearly gives the police officer the right to stop a driver and 
detain him long enough to make sure that he has complied with the license law. 
This activity may be classified as a type of “detention,” nevertheless it is 
seemingly justifiable and no cases seem to have restricted this right of the 
officer to police the highway. On the other hand it would definitely be beyond 
the province of the officer to use this right as a subterfuge allowing him to 
proceed upon a fishing expedition. In a recent Tennessee case, the suspicions 
of two highway patrolmen were aroused by the actions of a passenger in the 
car ahead who was frequently looking back through the rear window. They 
halted the car, asked for and inspected the driver's license in reliance upon 
their statutory authority, and then unavoidably noticed a carton in the rear of 
the front seat labeled “Ben Franklin Whisky.” In deciding that the seizure of 
the whisky was illegal, the appellate court held that the license check was not 
exercised in good faith, but only as a pretense to further the ulterior purpose 
of a search. — 

Evidently the most satisfactory ground for probable cause to search is 
information gained by the officer through the exercise of his senses. Where 
he sees or smells liquor, where he sees an individual in an automobile slumped 
over a wheel as though intoxicated, where he actually sees containers of liquor 
through automobile windows, there is no doubting the fact that he may 
investigate to substantiate his suspicions."* Yet the basis of probable cause 
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is not necessarily limited to sensory knowledge, since it commonly includes 
information furnished from outside sources. Oftentimes an officer is informed 
by other officers or spotters that a described car transports liquor or like 
contraband,"* while in other cases the source is not specified, the receipt of 
the information alone being stated.“* Whatever the source, the courts are 
fairly well agreed that anonymity will almost invariably detract from its 
accuracy as a basis for providing “probable cause.”"""” Here, as in any border- 
line situation, the question of establishing probable cause is rendered more 
difficult due to the infinite gradations in the type of information received, its 
teliability and sources. It is submitted that any conduct the outward manifes- 
tations of which evidence a strong likelihood that the driver may be operating 
his vehicle under the influence of intoxicating liquor, should furnish probable 
cause for search without warrant. Authorities as noted above are in conflict, 
and each fact situation will present its own unique ramifications so as to make 
any plausible generalization impossible. 

Assuming, then, that search of the motor vehicle without warrant is 
permissible, should the officer after halting a motorist on the highway be 
clothed with the right to search the persons? United States v. Di Re'® lately 
decided by the Supreme Court answers this query with an emphatic — NO! 
If one were acting under authority of a search warrant to examine luggage or 
other freight carried in an automobile he would not have the right to search 
further than the warrant prescribed.“® An officer armed with a search warrant 
for a residence only could not search all persons found in it; there is no such 
thing as a “general” search warrant. 

No precedent has been found directly in point with this problem, yet 
the holding in the Di Re case seems to be consonant with common sense and 
the tenets of sound government. The opinion affords both an interesting and 
valuable limitation on the many interpretations of the Carroll case, and in 
addition poses a further question. Says Mr. Justice Jackson, writing for the 
majority of the court: 

7 . In view of the strong presumption of constitutionality due to an Act of 

of Congress, especially when it turns on what is ‘reasonable,’ the Carroll decision 

falls short of establishing a doctrine that, without such legislation, automobiles 
none the less are subject to search warrant in enforcement of all federal statutes. 

This court has never yet said so.... 

“We need not decide whether, without such Congressional authorization as was 

found controlling in the Carroll case, any automobile is subject to search without 

warrant on reasonable cause to believe it contains contraband. In the case before 
us there appears to have been no search of the car itself.’’12° 


115 tate ex rel Brown x ew gourt oF ee Jpiaal District in and for Raval County, 
213, 199 Ind. 727, 160 N.E. 449 (1928); 


ont. 232 P; (1925 ey 
Fenkeins v. State, 116 Tex. e: App. Ba 32 S.w. (25) a8 (1930). 
116 Peo ple y ‘De O, 250 Mich. 692, 230 N.W. 918 (1930); Houck v. State, 106 Ohio St. 195, 140 


117 vn v. State, 111 Tex. Cr. App. 388, 13 S.W. (2d) 106 (1929); State v. Knudsen, 154 Wash. 
87, 280 Pac. 922 (1929). 


118 —— US. —, 68 S. Ct. 222 (1948). 
119 Steele v. United States, 267 U.S. 498, 501, 45 S. Ct. 414, (1925). 
120 Supra note 118 at 224. 
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Apparently there is room for acceptance of the views just cited, however, 
in light of the pattern of reasonable search already set by the Carroll case and 
subsequent related authorities, any such restriction would likely be retrogressive 
in effect. With the advance of aeronautics and perfection of high-speed 
conveyances, the criminal might well take advantage of his contemporaries 
and escape without punishment if law enforcement is to be shackled with 
imponderables, among them legislative interpretation and its coterie of snares. 


CONCLUSION 


In the summing up one cannot help but realize that this far-reaching 
problem, Arrest — Search — Seizure, has been relegated to the back seat of 
many a reform movement. As an integral part of the Criminal Law, which 
is in itself the ugly child of the Common Law, it has received much comment, 
has been much maligned and criticized. But out of the great storehouse of 
knowledge, comes little action, no appreciable modernization of thought to 
keep pace with the swift evolution of society. If the powers and limitations 
prescribed for official action are not defined with reasonable succinctness and 
clarity, are not in any measure uniformly applied, then officialdom will either 
wither away to a state of devitalization or assert itself with unbridled energies 
in a program of lawless extremes. The twentieth century has not given birth 
to crime incorporated, communism, fascism and like potential threats; yet it 
has witnessed a capacity for organization along predatory lines which no other 
age has divined. In turn the generations of lawmakers have witnessed the 
changing pulse of their work; but they have been content to stab ahead in 
haphazard disuniformity, armed with traditional bow and arrow, ready to 
conquer — come what may. 
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RECENT CASE NOTES 


COMMERCE — MASTER AND SERVANT — EXEMPTION FROM THE FAIR LABOR 
STANDARDS ACT — MOTOR CARRIER ACT 


The plaintiff, Administrator of the Wage and Hour Division, the United States 
Department of Labor, sought to restrain the defendant from failing to pay overtime wages 
in accordance with Sec. 7 (a) of the Fair Labor Standards Act, 52 Stat. 1063 (1938), 29 
U.S.C. 207 (a) (1940). Defendant claimed that carriers subject to the Interstate Com- 
merce Commission’s control through Sec. 204 (a) of the Motor Carrier Act, 49 Stat. 
546 (1935), 49 U.S.C.A. Sec. 304 (a) (Supp. 1947), are expressly exempted under 
Sec. 13 (b) (1) of the FLSA. Defendant was in the cartage business, 4% of which was 
interstate commerce. The performance of such services in interstate commerce was 
shared indiscriminately by the carriet’s drivers and mechanics, who were engaged in the 
same services for the carrier in intrastate commerce. The issue was whether such a small 
fraction of employer's business was a proper basis for the ICC’s control through the 
MCA, and whether, if the Commission has that power, the overtime requirements of 
Sec. 7 (a) of the FLSA apply to his employees in view of the exemption stated in Sec. 
13 (b) (1) of that Act. The District Court dismissed the complaint, which judgment 
was reversed by the Circuit Court of Appeals. The United States Supreme Court granted 
a writ of certiorari. The court eld, with four justices dissenting, that the judgment be 
reversed. The ICC has the power to establish the qualifications and maximum hours of 
service of such employees, and they are not subject to the overtime requirements of the 
FLSA. Morris v. McComb, 68 S.Ct. 131, 92 L.Ed. 83 (1947). 


Although both the FLSA and the MCA are based upon the power of the Federal 
Government to regulate interstate commerce, their purposes are entirely different. The 
MCA, administered by the ICC, was promulgated to protect the _— upon highways of 
interstate commerce from hazards of operation by inexperienced, incompetent, and unfit 
persons, by those engaged in excess of maximum hours, or operating under hazardous 
conditions, and with dangerous equipment. Standard Ins. Co. v. Robertson, 159 F. 2d 
405 (C.C.A. 6th 1947). The FLSA has the social objective of improving wage-hour 
conditions of labor by prohibiting the shipment of goods in interstate commerce if they 
are produced under substandard labor conditions. Roland Electrical Co. v. Walling, 326 
US. 657, 669, (1946). A literal interpretation of Sec. 13 (b) (1) of the FLSA shows 
that exemption from the act depends entirely on an interpretation of Sec. 204 (a) of the 
MCA, without any reference to the FLSA. Interpreting Sec. 204 (a) of the MCA in 
accordance with its purpose, if the common carrier is required by virtue of its business 
status to accept interstate business, it must perform the services in accordance with the 
requirements established by the ICC. The cases seem to divide when it comes to the 
method for determining the Commission’s power to establish reasonable requirements 
with respect to qualifications, maximum hours of service, and safety of operations and 
equipment. In Walling v. Comet Carriers, 151 F.2d 107, 111 (C.C.A. 2d 1945), it was 
held that the proportion of the employee’s time spent affecting safety in interstate com- 
merce must be substantial or the employees should not be included in sec. 204 (a) of the 
MCA. The decision in Levinson v. Spector Motor Service, 330 U.S. 649, (1947), shows 
the present court’s view upon the subject in that they consider that it is not the amount 
of time an employee spends in work affecting safety of operations, but the character of 
his activities. Accord, United States v. American Trucking Ass'n, 310 U.S. 534 (1940). 
The reasoning of the court in the Levinson case is that a partial-duty driver who drives 
30 hours continuously and then drives no more during that week creates a greater hazard 
than the man who drives 10 hours daily for six days a week. Congress, by sec. 13 (b) 
(1) of the FLSA, expressly provided against overlapping of the two acts, although it 
could have made the jurisdictions concurrent, if that had been its intent. See Levinson v. 
Spector Motor Service, supra, p. 661. The reasoning is that concurrent jurisdiction 
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would work an extreme hardship upon the carrier by preventing it from keeping a uni- 
form set of payroll accounts with respect to all employees whose duties affected safety 
of operation and equipment in interstate commerce. The strong dissent in the present 
case stated that the majority decision is in violation of the canon of construction that 
exemptions from humanitarian and remedial legislation, such as the FLSA, should be 
narrowly construed. Phillips Co. v. Walling, 324 U.S. 490, 493 (1945). The dissent 
further states that to withhold the benefits of the FLSA from employees who work in 
interstate commerce only a small percentage of the total time employed was not the inten- 
tion of Congress. However, in the Levinson case the court points out that Congress, as 
a primary consideration, has preserved intact the safety program of the ICC. To do this, 
Congress has prohibited the overlapping of the jurisdiction of the Administrator of the 
Wage and Hour Division with that of the ICC as to maximum hours of service. In view 
of the exemption provision of Sec. 13 (b) (1) of the FLSA, it is submitted that the real 
question is whether the UST were subject to the regulations of the ICC. It would 
appear that that question should be determined solely on the basis of interpretation of 
the MCA without any reference to the FLSA. Therefore, the result in the instant case 
seems correct. E. L. L. 


CONTRACTS — ILLEGALITY — ENFORCEMENT OF PARTNERSHIP AGREEMENT 
WHEN COPARTNER NOT LICENSED AS REQUIRED BY STATUTE 


An Oklahoma statute provided that any person operating a place where 3.2 beer is 
sold at retail for consumption on the premises must procure a permit and license for 
such sale, and declared that any person who engaged in the sale of non-intoxicating bev- 
erages in violation of said statute would be deemed guilty of a misdemeanor. Plaintiff, 
at the time the oral partnership agreement was made for the purpose of operating a 
tavern for the retail sale of 3.2 beer, was employed by the Beverage Department of the 
Oklahoma Tax Commission. The lease, the permit, and license were all taken in the 
name of defendant so that plaintiff's connection with the business would not be made 
public. Plaintiff brought this action for the dissolution of the partnership and for an 
accounting of profits. From a judgment in favor of defendant, plaintiff appealed and it 
was held, two justices dissenting in part, that the judgment be affirmed. The contract 
was void as one against public policy, and rights asserted thereunder would not be 
enforced by the courts. To hold valid such a contract would, to a large extent, nullify 
the regulatory provisions of the law, as it would permit the real owners of beer taverns 
to obtain permits in the names of other — and thus evade the positive requirement 
of the statute. Price v. Marcus, 185 P.2d 953 (Okla. 1947). The dissent felt that the 
decision was too broad in that a partnership in which there was a “silent partner” might 
be wholly legitimate and without objectionable features but would affirm the judgment 
for the reason that the contract, if it existed at all, was void and against public policy 
because of the specific official position of the plaintiff. 

In the absence of an express or implied provision in a license statute that contracts 
made by an unlicensed party are to be either valid, McMahon v. Boden, 39 Conn. 316 
(1872) ; Watters & Martin v. Homes Corp., 136 Va. 114, 116 S. E. 366 (1923), or 
invalid, Maxwell v. Swigart, 48 Neb. 789, 67 N. W. 789 (1896) ; Hewitt v. Charier, 
16 Pick. 353 (Mass. 1835), the courts have applied a variety of tests to determine the 
validity of such a contract. A substantial n © of courts rather exclusively determine 
the question from a consideration of the primary purpose for which the legislation was 
enacted. If the purpose of the law is to regulate a certain activity for the protection of 
the public, failure to get a license renders the contract invalid, Salomon v. Dreschler, 4 
Minn. 197 (1860) ; Sherwood v. Wise, 132 Wash. 295, 232 Pac. 309, 42 A. L. R. 1219 
and note (1925) ; while if the primary purpose of the license requirement is to provide 
revenue, failure to procure a license is Field not to render the contract unenforceable. 
Lloyd v. Johnson, 45 App. D. C. 322 (1916); Harrison v. Kersey, 67 Fla. 24, 64 So. 
353 (1914); Howard v. Lebby, 197 Ky. 324, 246 S. W. 828, 30 A. L. R. 830 and 





‘UNIVERSITY OF KANSAS 419 


note (1923). In the instant case the regulatory provisions of the statute involved pro- 
hibit the sale of beer except by those persons who comply strictly with the provisions of 
the Act, and make a sale in violation of the Act a misdemeanor. Courts denying recovery 
in this of case seems to have relied upon the rule of the common law announced 
by Chief Justice Holt in Bartlett v. Vinor, Carth. 251, 90 Eng. Rep. 750 (1693): 
“Every contract made for or about any matter or thing which is prohibited and made 
unlawful by any statute, is a void contract, though the statute itself doth not mention 
that it shall be so, but only inflicts a penalty on the offender, because a penalty implies 
a prohibition, though there are no prohibitory words in the statute.” The Supreme Court 
of Kansas has followed this rule consistently. In the recent case of Roddy v. Hill Packing 
Co., 156 Kan. 706, 137 P. 2d 215 (1943), it was said that it is elementary law 
that a contract obligating the parties or either of them to violate a penal statute is 
unenforceable and void; and the breach of such contract is damnum absque injuria—a 
matter for which the law provides no redress. There is a long line of well considered 
cases which has committed the court to the rule that where a statute expressly provides 
a violation shall be a misdemeanor, a contract made in direct violation of the same is 
illegal and there can be no recovery thereon, although such statute does not in express 
terms prohibit the contract or pronounce it void. E.g., Cook v. Donner, 145 Kan. 674, 
66 P. 2d 587, 110 A. L. R. 244 (1937) ; National Bank of Topeka v. White, 133 Kan. 
490, 1 P. 2d 257 (1931) ; Bourbon County Commissioners v. Miller, 132 Kan. 52, 294 
Pac. 863 (1931) ; Morris v. Firemen’s Ins. Co., 121 Kan. 482, 247, Pac. 852, 52 A. L. R. 
696 (1926); Pinney v. First National Bank, 68 Kan. 223, 75 Pac. 119 (1904); 
Ainsworth v. Miller, 20 Kan. 220 (1878). A California court modified this doctrine 
when it held in Denning v. Taber, 70 Cal. App. 2d 253, 160 P. 2d 900 (1945), that the 
illegal conducting of a saloon business wdihoet a proper license for each individual 

er would ordinarily require a court to refuse on ground of public policy to determine 
issues between the partners regarding the division of or the title to the assets of the 
business; but, where a saloon partnership illegally conducted because plaintiff's name 
was not on the partnership license and was voluntarily terminated by the parties 
by mutual consent and who agreed to divide the property equally, plaintiff could main- 


H. S. 


tain a suit for an accounting of an equal division of the pesinavelip assets. 
' H 


CRIMINAL LAW — INTOXICATION — EFFECT ON INTENT AND MALICE 


Two defendants were charged with the brutal slaying of one Willingham. All 
.three had been drinking on the evening of the murder. Both of the accused, following 
an argument with Willingham, proceeded to kick, beat, and stab him until he was 
unconscious, whereupon they carried him to a railroad siding and left him to die. The 
trial court found both defendants guilty of murder in the first degree. On appeal, the 
appellants contended that, because of their intoxicated condition, they were incapable 
of forming the specific intent that has been construed to be a prerequisite for murder in 
the first degree in California. Penal Code of Calif., Sec. 189 (Chase, 1945) ; construed 
in People v. Clifton, 186 Cal. 143, 198 Pac. 1065 (1921). It was eld, that the 
judgment be affirmed. “It was for the jury to determine, under proper instructions, . . . 
whether defendants, by reason of their voluntary intoxication, were incapable of forming 
the specific criminal intent essential to sustain their conviction.” People v. Isby, 186 
P. 2d 405 (Cal. 1947). 

In the early common law, voluntary intoxication could not be used as a defence 
in any criminal action. Singh, History of the Defence of Drunkenness in English Criminal 
Law, 49 L.Q. Rev. 528 (1933). This gtadually underwent a series of changes until 
the exculpatory doctrine emerged. By this theory, intoxication was a valid defence in 
crimes in which intent was one of the constituent elements. Regina v. Doherty, 16 Cox 
C.C. 306, 308 (N.P. 1838). The state of that portion of our law today is confused. 
Some states simply reject the exculpatory doctrine in toto. Mo. Rev. Stat., sec. 4379 
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(1939). Other jurisdictions ignore it in cases that outrage morality, Martinez v. State, 
137 Tex. Cr. Rep. 434, 441, 128 S.W. 2d 398, 401 (1939). However, the majority 
view appears to be that the question of intoxication may be submitted to the jury only 
in cases where specific intent is necessary. State v. Guthridge, 88 Kan. 846, 129 Pac. 
1143 (1913) ; Edwards v. State, 178 Miss. 696, 174 So. 57 (1937). 


In regard to the question of malice aforethought required in murder, some states 
hold that the fact of drunkenness may be considered in order to determine whether the 
accused was capable of entertaining such malice. Seahorn v. Commonwealth, 25 Ken. 
L. 8 2203, 80 S.W. 223 (1904). Intoxication may be shown for purposes of proving 
that the accused was in a condition rendering him more susceptible to provocation than 
a sober man, and that under such provocation he killed in a heat of passion, thereby 
reducing murder to manslaughter. People v. Rogers, 18 N.Y. 9 (1858); Chism v. 
Commonwealth, 286 Ken. 314, 150 S.W. 2d 694 (1941). The Kansas Supreme Court 
has proclaimed that drunkenness may reduce a homicide from murder to manslaughter, 
if it is so extreme as to prevent the existence of an intention to kill. State v. Rumble, 
81 Kan. 16, 105 Pac. 1, 25 L.R.A. (NS) 376 (1909). It is submitted that our court 
used the term intention when it really meant malice. If this be so, Kansas would follow 
the line of authority which permits intoxication to counteract malice and reduce the 
crime of murder to manslaughter. E. J. R. 


DEEDS — DELIVERY — DEPOSIT WITH THIRD PARTY FOR DELIVERY ON DEATH 
OF GRANTOR 


Action to quiet title was brought by the administrator of the deceased grantor’s 
estate against the defendant, who claims the property as the grantee named in deeds 
executed by the deceased during his lifetime. The instruments were placed in an 
envelope and deposited with a third person. Instructions appearing on the envelope 
were: “This envelope contains papers which are to be delivered to me on demand or 
in event of my death then to be delivered to my son.” Upon the grantor’s death the 
deeds were delivered to the son, who was the grantee. Evidence was introduced showing 
that the grantor, after executing the deeds, declared to several persons on various 
occasions that all the property belonged to his son. The grantee testified that his father 
told him that the property was his, and he could collect the rent immediately. Upon 
appeal from a judgment for the defendant, it was held, that the judgment be affirmed. 
There was no present delivery to the grantee when the deeds were deposited with the 
third person because of the grantor’s power to recall. Since the passage of title to 
property described in a properly executed deed is primarily a matter of intent, title 
will pass any time thereafter, if the grantor unconditionally so intends. The grantor’s 
conduct indicated a subsequent intention to renounce the right of recall, thereby making 
the delivery absolute and complete. San Filippo v. Vita, 186 P. 2d 163 (Cal. App. 
1947). 


The deposit of a deed with a third party to be delivered to the grantee upon the 
gtantor's death operates as a valid delivery, provided the grantor has not reserved, 
either expressly or impliedly, the power to regain control and dominion over the deed. 
Williams v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915); Dickerson v. Dickerson, 322 Ill. 
492, 153 N.E. 740 (1926) ; Snodgrass v. Snodgrass, 107 Okla. 140, 231 Pac. 237, 52 
A.L.R. 1213 and note (1924). When the grantor reserves the power to recall the 
deed from the depository, the instrument sikee on the characteristic of revocability, 
which is peculiar to wills. Such reservation denotes an intention that the deed shall not 
become effective until the grantor’s death, in which case the instrument is testamentary 
in character, and invalid because not drawn in conformity with the statutes relating to 
wills. Weir v. Hann, 301 Ill. 422, 134 N.E. 52 (1922) ; in re Smith, 162 Kan. 215, 174 
P. 2d 1012 (1946) ; Weber v. Schafer, 236 Mich. 345, 210 N.W. 248 (1926) ; Note, 
30 Geo. L.J. 473 (1942). 
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In summarizing the decisions relating to the deposit of a deed with a third party 
for delivery upon the grantor’s death, it appears that the Supreme Court of Kansas is 
in substantial accord with a majority of the jurisdictions. It has become well established 
that a deed, to be operative, must be delivered during the lifetime of the grantor, but it 
is not necessary that it be delivered to the grantee by the grantor personally. “What 
constitutes a sufficient delivery is largely a matter of intention, and the usual test is, Did 
the grantor by his acts or words, or both, manifest an intention to . . . divest himself 
of title?” Wuester v. Folin, 60 Kan. 334, 56 Pac. 490 (1899). The leading -case of 
Young v. McWilliams, 75 Kan. 243, 89 Pac. 12 (1907), laid down the rule that there 
is a valid delivery where the grantor surrenders dominion and control over the instrument 
when depositing it with a third party, citing Grilley v. Atkins, 78 Conn. 380, 62 Atl. 337, 
4 LRA. (N.S.) 816 (1905), and the title is said to vest immediately in the grantee, 
the enjoyment being subject only to the grantor’s life estate. The grantor may create 
such a condition by a sufficient manifestation of his intention, either by express instructions 
to the depository, Mahoney v. Mahoney, 112 Kan. 377, 210 Pac. 1098 (1922), or by 
the surrounding facts and circumstances, Hush v. Reeder, 150 Kan. 567, 95 P. 2d 313 
(1939) ; Young v. McWilliams, supra; for in each case, the surrender of control is a 
matter of intention at the time the instrument is deposited. Johnson v. Cooper, 123 Kan. 
487, 255 Pac. 1112 (1927). Circumstances evidencing a relinquishment of control by 
the grantor may arise when he reserves the use of or rent from the property during his 
life, for any other interpretation would render such provision meaningless. Hoard v. 
Jones, 119 Kan. 138, 237 Pac. 888 (1925) ; Stumpff v. Kaechler, 95 Kan. 106, 147 Pac. 
821 (1915) ; cf. Zeitlow v. Zeitlow, 84 Kan. 713, 115 Pac. 573 (1911). Conveyances 
by a grantor to his heirs of property other than that mentioned in deeds held by a third 
party may shed some light on his probable intention, Young v. McWilliams, supra; 

ut the making of a will which specifically excludes the said property is strong evidence 
that his intention was to make a present delivery. Mahoney v. Mahoney, supra. Where 
there is evidence to show that the initial delivery was irrevocable, the fact that the 
grantor made a subsequent disposal of the same property will not defeat the rights of 
the original grantee. Norton v. Collins, 81 Kan. 33, 105 Pac. 26 (1909). It has been 
held that a grantor may make an unconditional delivery to the third party with 
instructions that the grantee pay the grantor’s medical and funeral expenses, Rust v. 
Rutherford, 95 Kan. 152, 147 Pac. 805 (1915) ; cf. Ross v. Perkins, 93 Kan. 579, 144 
Pac. 1004 (1914); or care for him during the remainder of his life, Nolan v. Otney, 
75 Kan. 311, 89 Pac. 690, 9 L.R.A. (N.S.) 317 (1907); and these conditions will 
not necessarily prevent a present conveyance. The death of the depository in cases of 
this nature will not cause the delivery to be ineffective, provided the evidence shows 
that title passed at the time of deposit. James v. Hayden, 164 Kan. 305, 188 P. 2d 664 
(1948). On the other hand, the placing of deeds in the hands of a third party merely 
for safekeeping does not constitute a valid delivery. Sample v. Reed, 130 Kan. 524, 
287 Pac. 614 (1930); Rust v. Rutherford, 101 Kan. 495, 167 Pac. 1056 (1917). 
Also, a grantor’s statement that the property has been deeded to the grantee does not 
by itself signify the passing of title. Alward v. Lobingier, 87 Kan. 106, 123 Pac. 867 
(1912) ; Worth v. Butler, 83 Kan. 513, 112 Pac. 111 (1910) (no third party involved 
in either case). A situation somewhat analogous to the principal case may be created 
by a provision in a contract that the grantor expressly reserves the right to withdraw 
deeds from escrow at anytime. A grantee in such a case will acquire no title, because 
the grantor never intended to part with control over the instruments until his death. 
In re Smith, supra. The Kansas Court had previously recognized that a reserved power 
to recall deeds deposited with a third party would prevent the transaction from amount- 
ing to an effective delivery. See Alward v. Lobingier, supra at 108, 123 Pac. at 868; 
Norton v. Collins, supra at 37, 105 Pac. at 27. 

In the principal case the record was devoid of any evidence showing the grantor’s 
probable intention except his alleged statements made subsequent to the execution of 
the deeds. It is submitted, that in the absence of more positive proof that the grantor’s 
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conduct was consistent with his retaining only a life estate in the property, the decision 
of the case may be questionable. E. A.C. 


LIMITATION OF ACTIONS — MALPRACTICE — WHEN ACTION ACCRUES 


Defendant prescribed medicine for plantiff which, she alleged, caused her to have 
cancer. By statute in California, action for injury to the person must be brought within 
one year of its accrual. Plaintiff brought action more than one year after the prescription 
of the medicine, and termination of treatment, but less than one year from the date of 
discovery of her injury. Plaintiff alleged defendant’s negligence and that ordinary care 
and diligence would not have revealed to plaintiff the properties of the medicine. 
Defendant’s demurrer to the petition was sustained on the ground that the statute of 
limitations was a bar to the action, and the action was dismissed when plaintiff failed 
to amend. Upon appeal, it was eld, that the judgment be reversed with instructions 
to overrule the demurrer. The nature of the substance introduced into the body of the 
patient by the doctor was immaterial. Where the physician has been negligent, “the 
statute of limitations does not commence to run until the patient knows, or in the 
exercise of ordinary care should have known, the cause of his injury.” Agnew v. Larson, 
185 P. 2d 851 (Cal. App. 2d 1947). 


Few jurisdictions follow, or have evolved to, the theory of this case. Hahn v. 
Claybrook, 130 Md. 179, 100 A, 83, L.R.A. 1917C 1169 (1917) ; Byers v. Bacon, 250 
Pa. 564, 95 A. 711 (1915). Most jurisdictions strictly apply the general rule applicable 
to the accrual of a cause of action from any personal injury. This rule starts the statutory 
time as of the date of the injury. In malpractice actions the strict application is often 
harsh and inequitable. Fadden v. Satterlee, 43 Fed. 568 (C.C.S.D. Ia. 1890) ; Waddell 
v. Woods, 160 Kan. 481, 487, 163 P. 2d 348 (1945) ; Grabam v. Updegraph, 144 Kan. 
45, 58 P. 2d 475 (1936), 35 Mich. L. R. 838 (1937) ; Capucci v. Barone, 266 Mass. 
578, 165 N.E. 653 (1929). Early California cases were strict. Marty v. Somers, 35 
Cal. App. 182, 169 Pac. 411 (1917). Some states allow the plaintiff to sue either on 
the contract of employment or in tort: this usually gives to him the benefit of a longer 
limitation for the contract. McGrath v. Helena Rubinstein, Inc., 29 F. Supp. 822 
(S.D.N.Y. 1939) ; Doughty v. Maine Central Transp. Co., 141 Me. 124, 39 A. 2d 758 
(1944), 157 A.L.R. 759 (1945) ; Conklin v. Draper, 229 App. Div. 227, 241 N.Y.S. 
529 (1930), 15 Minn. L.R. 245 (1931). Kansas and a majority of the states specifically 
reject this means of avoiding the statute, holding the action to be ex delicto. Travis v. 
Bishoff, 143 Kan. 283, 54 P. 2d 955 (1936), 6 KANSAS BAR JOURNAL 331 (1938) ; 
Gum v. Allen, 119 Cal. App. 293, 6 P. 2d 311 (1931), 20 Cal. L. R. 660 (1932) ; 
Note, 157 A.L.R. 763 (1945) ; Barnhoff v. Aldridge, 327 Mo. 767, 38 S.W. 2d 1029 
(1931). Recovery on the contract is inadequate if limited to its price. The confidential 
relationship between doctor and patient has been the basis for tolling the statute by 
many courts. From this relationship fraud may be found by the court on the basis of 
concealment of facts, assurance, or withholding of information. Rosane v. Senger, 112 
Colo. 363, 149 P. 2d 372 (1944), 17 Rocky Mt. L. R. 124. Tulloch v. Haselo, 218 
App. Div. 313, 218 N.Y.S. 139 (1926); Krestich v. Stefanez, 243 Wis. 1, 9 N.W. 2d 
130 (1943). Courts that refuse to follow this seem merely less willing to find fraud. 
McCoy v. Stevens, 182 Wash. 55, 44 P. 2d 797 (1935). Kansas refuses the theory, 
holding that it is necessary to plead fraud as a of the cause of action in order to 
invoke the rules of tolling the statute because of fraud. Graham v. Updegraph, supra. 
Continuance of treatment in itself, on the basis of continuing acts or omissions after 
the original act or omission, may defer the effective date of the statute until the end of 
the relationship. Schmit v. Esser, 183 Minn. 354, 236 N.W. 622 (1931) ; Williams 
v. Elias, 140 Neb. 656, 1 N.W. 2d 121 (1941); Bowers v. Santee, 99 Ohio St. 361, 
124 N.E. 238 (1919) ; Gillette v. Tucker, 67 Ohio St. 106, 65 N.E. 865, 93 Am. St. 
Rep. 630, 13 Am. Neg. Rep. 421 (1902). Early California cases rejecting this theo 
have been overruled. Haysman v. Kirsch, 6 Cal. 2d 302, 57 P. 2d 908 (1936), 24 Cal. 





UNIVERSITY OF KANSAS 423 


L, R. 607; Petrucci v. Heidenreich, 43 Cal. App. 2d 561, 111 P. 2d 421 (1941). 
Kansas definitely refuses to follow the theory of these decisions. Becker v. Floersch, 
153 Kan. 374, 110 P. 2d 752 (1941). A wrongful death statute usually does not take 
precedence and allow recovery where the statute of limitations had run against the 
deceased. Street v. Consumers Mining Corp., 185 Va. 561, 39 S.E. 2d 271 (1946), 167 
A.L.R. 886 (1947). Contra: German American Trust Co. v. Lafayette Box Board and 
Paper Co., 52 Ind. App. 211, 98 N.E. 874 (1912). The Kansas court has intimated that 
any change for greater equity in malpractice actions must come from the Legislature. 
Becker v. Floersch, supra, at 377, 110 P. 2d 754. It is submitted that such legislation 
should be adopted and should provide for tolling the statute. This has been done in 
Missouri. Mo. Rev. Stat., sec. 860, 864 (1929) ; construed in Thatcher v. DeTar, 351 
Mo. 603, 173 S.W. 2d 760 (1943), 9 Mo. L. R. 102 (1944). W.C.C. 


SEARCHES AND SEIZURES — OF THE PERSON AS INCIDENT TO SEARCH OF AN 
AUTOMOBILE — CONSTITUTIONAL LIMITATIONS 


The defendant, Di Re, was apprehended when he was sitting in the same auto- 
mobile with an informer and a person who was pointed out by the informer as being a 
violator of sec. 301 of the Second War Powers Act, 56 Stat. 177 (1942), 50 U.S.C.A. 
a 633 (1944). The informer had not pointed out Di Re as a violator to the law 

tcing officers. Upon searching Di Re, which followed taking him to police head- 
quarters and “booking” him, the officers found counterfeit gasoline ration coupons 
concealed upon his person. He was indicted and convicted on a charge of knowingly 
possessing counterfeit gasoline ration coupons in violation of section 301 of the Second 
War Powers Act. The conviction was reversed by the circuit court of — Upon 
the granting of a writ of certiorari, the United States Supreme Court held, that the 
judgment be affirmed. Search of the person was not justified as incident to a search of 
a vehicle reasonably believed to be carrying contraband. United States v. Di Re, 68 
S. Ct. 222 (1948). 


Under the language of the Fourth Amendment to the U.S. Constitution, “The 
right of the people to be secure . . . against unreasonable searches and seizures shall 
not be violated . . .”, the courts have been very careful to protect individual liberty. 
Weeks v. United States, 232 U.S. 383, L.R.A. 1915B 1834, Ann. Cas. 1915C 1177 
(1914), Boyd v. United States, 116 U.S. 616 (1886). Even under the National Prohi- 
bition Act, the person retained his high degree of immunity and could not be searched 
without a warrant or without consent of the individual. Snyder v. United States, 285 
Fed. 1 (C.C.A. 4th 1922), Tillman v. State, 81 Fla. 558, 88 So. 377 (1921), Adkins 
v. Commonwealth, 202 Ky. 86, 259 S.W. 32 (1923). This was so even though probable 
cause to believe that the defendant was carrying contraband on his person was much 
greater than it was in some of the cases involving search of an automobile where the 
court upheld the search. Compare Snyder v. United States, supra, State v. Jokosh, 181 
Wis. 160, 193 N.W. 976 (1923) with Carroll v. United States, 267 U.S. 132, 39 A.L.R. 
790 (1925). Moreover, the right to search the person as incidental to the right of lawful 
search of a house or an automobile has never been given by the courts. Best v. Common- 
wealth, 178 Ky. 268, 268 S.W. 1089 (1925), State v. McBride, 327 Mo. 184, 37 
S.W. 2d 423 (1931), Skinner v. State, 44 Okla. Cr. 271, 280 Pac. 851 (1929). The 
Best case held that a warrant for the search of an automobile does not confer the inci- 
dental right to search the person of one in that car. The conclusion is that the high 
degree of immunity which has always been accorded to the person is continued in the 
Di Re case. 


The Di Re case indicates that the court does not feel that the Carroll case established 
the right to search any automobile reasonably believed to be carrying any kind of con- 
traband. The court in deciding the Carroll case stressed the intent of Congress which 
was inferred from the failure to pass. the Stanley Amendment. This amendment, if 
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passed, would have prohibited search of an automobile without a warrant. The House 
of Representatives thought that it would be too restrictive to allow efficient enforcement 
of the Eighteenth Amendment. The Dj Re case implies that without express or inferred 
authorization by Congress the court will be reluctant to allow search of an automobile 
for any type of contraband upon the sole test of reasonable cause. The most that can 
be said for the Carroll case is that it upholds search and seizure legislation of the 
National Prohibition Act by taking judicial notice of the mobility of an automobile. 
This is the first indication-of any limitation to be applied to the Carroll case, which has 
been so widely cited and followed. J. E. H. 


TORTS — RES IPSA LOQUITUR — APPLICATION WHERE FELLOW SERVANT RULE 
ABROGATED BY JONES ACT 


Petitioner was a seaman on a tanker owned by the United States. In the process 
of pulling rope through two blocks, one of which was stationary and the other held 
by a shipmate, and coiling it, the shipmate dropped the block, hitting petitioner on the 
head and injuring him. At the time of the injury, petitioner was coiling the rope and 
not pulling on it. He filed libel in personam and pressed a claim for maintenance and 
cure under the Jones Act, 38 Stat. 1185 (1915), as amended, 41 Stat. 1007 (1920), 46 
U. S.C. A. 688 (1944). It is not certain why the block fell. Petitioner invoked the 
tule of res ipsa loquitur and on his uncontradicted testimony, the trial judge, sitting 
without a jury, ruled for the petitioner. This judgment was reversed by the Circuit 
Court of Appeals. On certiorari it was held, three justices dissenting, that the judgment 
of the circuit court of appeals be reversed. There is no reason in logic or experience 
why res ipsa loquitur is not applicable to acts of a fellow servant. In the dissenting 
opinion Mr. Justice Frankfurter, with Mr. Justice Jackson and Mr. Justice Burton 
concurring, does not base his objections on the application of res ipsa loquitur to the 
acts of a fellow servant, but rather objects to the use of the doctrine at all in a case 
which does not call for it as a matter of necessity. He points out that the instant case 
does not come within even the basic rule of necessity under which the doctrine has 
always been applied. Johnson v. United States, 68 Sup. Ct. 391, 92 L. Ed. 323 (1948). 


The rule of res ipsa loquitur, meaning literally, “the thing speaks for itself,” had its 
origin in England, Byrne v. Boadle, 2 H. & C. 722, 159 Eng. Rep. 299 (1863) ; Scott 
v. The London & St. Katherine Docks Co., 3 H. & C. 596, 159 Eng. Rep. 665 (1865), 
and has been steadily increased in its scope. In the earlier cases under the fellow servant 
tule, a master was not liable for the injuries caused by the negligent acts of a fellow 
servant and the rule, res ipsa loquitur, was not applicable as between master and 
servant. PROSSER, TORTS p. 300 and p. 514 (1941). The reason usually given 
for depriving an employee of the benefit of the doctrine is that it could not be known 
with reasonable certainty that the injury did not result from the negligence of some 
fellow servant, or from the contributory negligence of the employee himself. But with 
the abrogation by federal statutes of the fellow servant doctrine as an employer’s defense 
it would seem that the reason for the law having ceased, the rule ceases. Kaemmerling 
v. Athletic Mining & Smelting Co., 2 F. 2d 574, 585 (C. C. A. 8th 1924) ; Ridge v. 
Norfolk So. R. R. Co., 167 N. C. 510, 83 S. E. 762, 767 (1914). In cases arising 
under federal statutes the federal courts have stated that res ipsa loquitur means that 
the facts of the occurrence warrant the inference of negligence, not that they compel it, 
and that the facts furnish circumstantial evidence of negligence where direct evidence 
may be lacking, and that they make a case for the jury. Sweeney v. Erving, 228 U. S. 
233, Ann. Cas. 1914 D 905 (1913); Atlas Powder Co. v. Benson, 287 Fed. 797 
(C. C. A. 3d 1923). The instant case affords the first precise statement by the Supreme 
Court of the applicability of res ipsa loquitur to the acts of a fellow servant. In Lejeune 
v. General Petroleum Corp., 128 Cal. App. 404, 18 P. 2d 429 (1932), recovery was 
allowed where a fellow servant sdliggttly permitted an anchor chain to reverse and 
injure the employee. The California court previous to the Lejeune case had implied that 
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res ipsa loquitur was applicable to the acts of a fellow servant. See Soto v. Spring Valley 
Water Co., 39 Cal. App. 187, 178 Pac. 305 (1918). For the negligence of his agent in 
injuring one of his employees, a California employer also was held accountable. Weddle 
v. Loges, 52 Cal. App. 2d 115, 125 P. 2d 914 (1942) ; Shain, Res Ipsa Loquitur, 17 So. 
Calif. L. Rev. 187 (1944). In Johnson v. Metropolitan St. Ry., 104 Mo. App. 588, 78 
S. W. 275 (1904), the court declared that, had the plaintiff servant not been subject to 
the fellow servant rule, res ipsa loquitur would have been applied. Later Missouri 
decisions have stated that res ipsa loquitur would be applicable between master. and 
servant where the negligent acts were those of employees. See Bonner v. Terminal R. R. 
Ass'n of St. Louis, 348 Mo. 928, 938, 156 S. W. 2d 657, 661 (1941), cert. denied, 315 
U. S. 813 (1942) ; Gordon v. Muehling Packing Co., 328 Mo. 123, 140, 40 S. W. 2d 
693, 697 (1931) (alternative holding). Lower federal courts have indirectly held it 
applicable, where the servant was injured either by a defective instrumentality under the 
control of a fellow servant or by the negligent acts of the employer or his employees. 
See Terminal R. Ass'n of St. Louis v. Staengel, 122 F. 2d 271, 273 (C. C. A. 8th 1941), 
cert. denied, 314 U. S. 680 (1941) ; Caclewe v. Pittsburgh & L. E. R. Co., 31 F. 2d 
769, 772 (N. D. Ohio 1923). In Maine the court has held an employer under the 
doctrine for the negligent acts of his chauffeur in injuring another employee. Sylvia v. 
Etscovitz, 135 Me. 80, 189 Atl. 419 (1937). In a case almost directly in point with 
the instant case the doctrine was held applicable to injuries received by a seaman under 
the Jones Act when he was caught in a winch operated negligently by a fellow servant. 
Radisich v. Franco-Italian Packing Co., 68 Cal. App. 2d 825, 158 P. 2d 435 (1945). 
In Kansas no cases in point were found; however, in 1908 a federal circuit court of 
appeals, applying a Kansas law similar to the federal law in the instant case, allowed 
recovery for an injury resulting from the negligent acts of a fellow servant. Missouri 
Pacific Ry. Co. v. Larussi, 161 Fed. 66 (C. C. A. 7th 1908). In general the application 
of res ipsa loquitur in Kansas seems to follow that of the Federal Court, Foth, Res 
Ipsa Loguitur, 14 KANSAS BAR JOURNAL 239, 265 (1946); 3 KANSAS BAR JOURNAL 
158 (1934). 


The present case, then, would seem to be in line with the trend in many courts to 
apply res ipsa loquitur to the acts of a fellow servant. G. A.R. 


UNITED STATES — FEDERAL TORT CLAIMS ACT—RIGHT OF SUBROGEES, 
ASSIGNEES, AND HOLDERS OF DERIVATIVE CLAIMS TO SUE 


Plaintiff brought suit against the United States for damages to plaintiff's automobile 
and loss of wages resulting from a collision with a truck operated by the Post Office 
Department. Plaintiff received partial compensation from his insurer previous to 
bringing this action. The insurance company assigned to the plaintiff the rights to 
which it became entitled as subrogee under the insurance contract. The defendant 
contended that the Federal Tort Claims Act, 60 Stat. 843 (1946), 28 U.S.C.A. 921 
et “4a (Supp. 1947), did not authorize suits upon derivative claims, and that the 
Anti-Assignment Statute, 35 Stat. 411 ,(1908), 31 U.S.C.A. 203 (1927), as amended 
54 Stat. 1029 (1940), 61 Stat. 501 (1947), 31 U.S.C.A. 203 (Supp. 1947), bars the 
action. It was held, that the motion of the United States to dismiss the action be denied, 
and that the plaintiff could proceed alone after having received an assignment of the 
insurer's interest. The court stresses the point that the plaintiff was not a stranger to the 
original action, for the cause of action had belonged to the plaintiff from the beginning. 
Forrester v. United States, 75 F. Supp. 272 (E.D. Wis. 1947). 


The passage of the Federal Tort Claims Act opened up an area of legal respon- 
sibility which theretofore was unknown, for one of the traditional attributes of sover- 
eignty has been the immunity of the Government from suits by its citizens. Redress for 
wrongs stemming from the state was a matter of sovereign dispensation in a — 
situation, a matter of grace, rather than a matter of right. By the terms of this act 
the Government of the United States consents to submit itself to suit in tort. Gellhorn 
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and Schenck, Tort Actions Against the Federal Government, 47 Col. L. Rev. 722 
(1947). In the instant case, the court, while cong sey Boo presen. an assignee, to 
bring the action, states by way of dictum that had he a stranger to the original 
action and had he relied solely upon an assignment, the Anti-Assignment Statute might 
possibly have been brought into play. The court cites with approval the ruling in Wojciuk 
v. United States, 74 F. Supp. 914 (E.D. Wis. 1947). In that case, however, the rights 
of a subrogee, and not those of an assignee, were involved. The court there points out 
that no express — in the statute limits the claim to the one originally sustaining 
the damage. Subrogation and assignment are distinguished. “Subrogation means sub- 
stitution, not assignment or transfer.” Reconstruction Finance Corp. v. Teter, 117 F. 2d 
716, 729 (C.C.A. 7th 1941). Subrogation materially differs from legal oo in 
that the doctrine of subrogation does not arise from any contractural relationship, but is 
an equitable doctrine designed to accomplish substantial justice. In re Dorr Pump & 
Mfg. Co., 39 F. Supp. 295, 296 (E.D. Wis. 1941). The court, in Hill v. United States, 
74 F. Supp. 129 (N.D. Tex. 1947), held, that since under the law of Texas a subrogee 
is allowed to sue in a tort action ageinst a private person, he could maintain an action 
against the Government under the Tort Claims Act. Reference is made to Sec. 931 of 
the act from which the following is extracted: ‘‘. . . the United States district court . . . 
shall have exclusive jurisdiction to hear, determine, and render judgment on any claim 
against the United States, for money only . . . under circumstances where the United 
States, if a private person, would be liable to the claimant for such damage... in 
accordance with the Jaw of the place (italics supplied) when the act or omission 
occurred.” Wojciuk v. United States, supra. 


Yet subrogees have not fared too well in other courts. In Bewick v. United States, 
74 F. Supp. 730 (N.D. Tex. 1947), the local law was not applied. The action was 
brought by a subrogee, an insurer, and he was denied recovery on the ground that 
assignment is not permitted, and subrogation is of the same nature. It should be noted 
that this decision is from the same district as the Hill case. In Rusconi v. United States, 
74 F. Supp. 669 (S.D. Cal. 1947), it was held, that since the Tort Claims Act does not 
expressly grant consent to suit by a subrogee, such suits are not proper. The court further 
declared that consent of the Government to be sued, being a relinquishment of sover- 
eign immunity, must be strictly interpreted. In Old Colony Ins. Co. v. United States, 
74 F. Supp. 723 (S.D. Ohio 1947), the court stated that the Federal Tort Claims Act 
does not authorize maintenance of suits upon derivative claims. 


It would appear that the holding of the instant case must be considered in the 
light of its iar facts and not as a general holding that assignees can sue under the 
provisions of the act. Many references have been made to the Anti-Assignment Statute. 
One policy which has been spelled out of the act is that it exists to protect the Govern- 
ment from traffic in claims against it. Sherwood v. United States, 112 F.2d 587, 592 
(C.C.A. 2d 1940). It has also been stated that the act was designed to protect the 
Government from dealing with several persons instead of one, from introduction of a 
stranger to the original action, and from possibility of undue influence in prosecuting 
claims after transfer. Roomberg v. United States, 40 F. Supp. 621 (E.D. Pa. 1941). 
The Hill case, however, suggests that the present tort claims are outside the purview of 
the Anti-Assignment Act, for it refers to assignment of claims before their allowance, 
the ascertainment of amount due thereon, and the issuance of a warrant for their 
payment. Such procedure is clearly not applicable under the terms of the Tort Claims 
Act. In the Hill and Forrester cases, it was also suggested that the Tort Claims Act 
and the Suits in Admiralty Act, 41 Stat. 525 (1920), 46 U.S.C.A. 741 (1944), are 
analagous. Under the Suits in Admiralty Act, assignees have been permitted to sue. 
Seaboard Fruit Co. v. United States, 73 F. Supp. 730 (S.D. N.Y. 1946). 


Such contradictions are presented by these decisions seem to be a result of the 
failure of the act to make any reference to the rights of subrogees and assignees. As a 
general rule, the Government, before the passage of the act, would not entertain tort 
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claims presented by subrogees or assignees. This rule was subject to certain well defined 
exceptions. Anderson, Recovery from the United States under the Federal Tort Claims 
Act, 31 Minn. L. Rev. 456 (1947). A difficult problem of statutory construction is 
presented, therefore, by these situations when they are litigated under the act. It would 
seem that the most expeditious way to dissipate the confusion which has resulted would 
be the enactment of a statutory provision which would delineate clearly the legislative 
intent. W. A. K. 


WORKMEN'S COMPENSATION — EMPLOYER UNDER THE ACT — TESTS FOR 


A workman was injured while working for a local carpenter's union in construction 
of a three compartment building; two compartments were rented to commercial enter- 
wy for income to defray the building expense, while the third compartment was to 

used as a meeting hall for the union. An award was granted by the State Industrial 
Commission to the workman. Petitioners contend that the union was not liable as an 
employer under the Workmen’s Compensation Act because not engaged in a trade 
for pecuniary gain. In this action to review the award, it was held, two justices 
dissenting, that the award be vacated. Carpenters & Joiners Local Union v. Garmes, 
186 P. 2d 836 (Okla. 1947). 


There are some distinctions between the Oklahoma and Kansas Workmen’s Com- 
pensation Acts (WCA). Kansas does not require that the injury be received in a trade 
or business carried on for pecuniary gain, Davis v. Julian, 152 Kan. 749, 757, 107 P. 
2d 745, 750 (1940), as does Oklahoma. OKLA. STAT., Tit. 85, sec. 3 (5) (1941). 
And in Kansas, the Page. we of a subcontractor is liable to the subcontractor’s employees 
if they are engaged in work incident to his trade or business. KAN. STAT., c. 44, 
sec. 503 (1935). The employer may then have a cause of action against the tort feasor 
to regain the loss he has suffered from paying compensation to the injured employee. 
KAN. STAT., c. 44, sec. 503 (1935). However, in Oklahoma, a subcontractor is 
made primarily liable to his employees and the employee looks to the principal only 
as a surety who is liable if the subcontractor cannot be brought under the Act. OKLA. 
STAT., Tit. 85, sec. 11 (1941). In interpreting the Kansas act, the courts have deter- 
mined that where. a principal-subcontractor relation exists, the principal is an employer 
under the Act, while if a principal-independent contractor relation exists, the principal 
is not an employer under WCA unless the workman was engaged in work which is in 
the course of the employer's trade or business. Lehman v. Grace Oil Co., 151 Kan. 
145, 98 P. 2d 430 (1940). Tests used in determining whether an employer-employee 
relationship sufficient to make the employer liable under the Act are: Was the work 
hazardous under KAN. STAT., c. 44, sec. 503 (1935); was the work being done at 
the time of the injury “in the course of and arising out of the employer's trade or 
business,” KAN. STAT., c. 44, sec. 501, 505 (1935) ; did the employer control and 
supervise the manner in which the work was done; did the employer have the right to 
discharge the workman and determine his method and rate of payment? Schroeder v. 
American Nat'l. Bank, 154 Kan. 721, 724, 121 P. 2d 186, 188 (1942). The courts 
use the extent of participation of the employer in the business to determine whether 
such work was in the course of the employer's business. Setter v. Wilson, 140 Kan. 
447, 37 P. 2d 50 (1934), held that the ownership of only one building for rental 
purposes was not sufficient to constitute a trade or business for the purposes of the 
Act. But in Shrout v. Lewis, 147 Kan. 592, 77 P. 2d 973 (1938), the court held that 
one man could have more than one trade or business in one of which he would be 
an employer under the WCA but not in another. This case is distinguished from the 
previous case on the extent of participation in each occupation. Such an extensive 
interest in time and money in the building of rental properties was found that a 
farmer was — under the Act. A limitation as to the extent of such participation 

wired is found in Palmer v. Julian, 161 Kan. 619, 170 P. 2d 813 (1946), in which 


the court held that a man need not have engaged extensively in such work and need 
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not make a direct profit from the work so long as the employer-employee relationship 
existed. Here the owner of a paint and wallpaper store arranged with two painters 
to do a apie job. He claimed they were independent contractors, but the court held 
him liable as an employer because he required them to use his materials, hired other 


painters to complete the job, and the work was an incident of his business even though 
this was his first and only such contract. Bailey v. Mosby Hotel Co., 160 Kan. 258, 160 P. 
2d 701 (1945); and, Hoffman v. Cudahy Packing Co., 161 Kan. 345, 167 P. 2d 613 
(1946), show the liberality with which the courts find an employer-employee relation- 
ship existing by using one of the criteria stated. In the Bailey case, an employee of an 


in oe contractor hired to clean and wax the floors of the coffee shop was an 
employee of the Hotel Co. under the WCA, while in the Hoffman case, the Packing 
Co. was found to be the employer of a workman hired by the telephone company to 
maintain an electric signal. Both cleaning and waxing floors and use of the electric 
signal were incidental to the — businesses. However, a farmer building a dairy 
barn. was held not to be an employer under the WCA in Giltner v. Stephens, 163 Kan. 
37, 180 P. 2d 288 (1947). For examples of employment sufficiently incidental to the 
business to do away with the independent contractor relation and to hold the employer 
under the act note Mendell v. Ft. Scott Hydraulic Cement Co., 147 Kan. 719, 78 P. 2d 
868 (1938), and Raynes v. Riss & Co., 152 Kan. 383, 103 P. 2d 818 (1940). Though 
there seems to be a tendency to extend the liability of an employer so as to bring him 
under the WCA, the court does not seem to be extending the doctrine farther than is 
commensurate with the purposes of the Act. It would seem, however, that under the 
Kansas act, the union, in the principal case, would have been held to be an employer 
under the Workmen’s Compensation Act. M. W, 
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ENROLLMENT AND STAFF 


In opening this new section of the JOURNAL which has graciously been 
made available to the new law review board, perhaps a short statement of 
ptesent conditions at Washburn is not amiss. 


The school year of 1947-1948 has found the Law School in the middle 
of the problem of furnishing learning in the law to those returning veterans 
of World War II who have entered its doors. During the winter months the 
enrollment in the law school has averaged some 185 students of whom the 
vast majority are veterans. While this is a considerable increase over the usual 
enrollment before the war, it does not, as some members of the profession 
seem to believe, mean that there is to be an abnormal increase in the number 
of lawyers. The dearth of new lawyers during the years of hostilities can be 
shown to more than offset the sudden bulge in graduations at this time. 


In July, 1947, Antrim M. Hambleton, Ph.B. (Ohio Univ.), A.M. (Univ. 





430 THE JOURNAL 


of Kansas), L.L.B. (Washburn), resigned as dean of the school, but consented 
to remain as professor of law, and to teach his favorite courses in Contracts 
and Quasi-contracts. On Dean Hambleton’s retirement, Glenn L. Archer, B.S. 
(Greenville College), M.A. (Univ. of Colorado), L.L.B. (Washburn), was 
appointed dean of the school. Dean Archer is a member of the Kansas Bar, 
former member of the Legislative Council of the National Educational Asso- 
ciation, and had just completed his work in residence in the Law School of 
Northwestern University for a J.D. (graduate) degree. 

Including the Dean and Professor Hambleton, there have been six full- 
time men on the faculty this year. The other members of the full-time faculty 
have been: 

Frank V. Flaska, A.B., L.L.B. (Univ. of Illinois), Professor of Law. 
Professor Flaska practiced law in Illinois from 1934 until 1943, when he 
entered the Army of the United States. 

Schuyler W. Jackson, A.B. (Washburn), L.L.B. (Harvard), Associate 
Professor. Before coming to the full-time faculty, Mr. Jackson practiced law 
in Topeka, and was from 1942 to 1947, Reporter of the Supreme Court of 
Kansas. He was the author of the article which won second place in the 1947 
Ross Essay Contest conducted by the American Bar Association. 

Earl T. Crawford, L.L.B. (Washington Univ.), L.L.M. (Northwestern 
Univ.), Lecturer under special contract. Mr. Crawford is a member of both 
the Missouri and Kansas Bars, and the author of books and articles dealing 
with the law of insurance. 

Charles M. Tansey, L.L.B. (Univ. of Kansas), Librarian and Instructor. 
Mr. Tansey was admitted to the Kansas Bar in 1938 and to the New Mexico 
Bar in 1939. He practiced first in Kansas City, Kan., and after 1939 until 1947 
in Carlsbad, New Mexico. His practice was interrupted by service in the Navy 
during the war. 

Of course, no description of the full-time staff of the school would be 
complete without mention of the efficient and conscientious work of the 
Secretary of the Law School, Mrs. Christine A. Johnson. Often a word by 
Mrs. Johnson as to what should be done, or the manner of doing it, puts the 
recipient student, or instructor, on the proper path. 

The school has continued to use able lawyers from the Topeka Bar as 
lecturers in various subjects to complete its teaching schedules. 


COMMENTS 


TRUSTS CREATED FOR THE BENEFIT OF THE SETTLOR 
By MELVIN C. POLAND, 2 L 


Due to the extensive use which is being made of living trusts as a means 
of settling one’s estate it is imperative that such trusts be created in accordance 
with existing statutes in Kansas to be valid. Is it not possible that the literal 
interpretation placed upon G.S. 1935, 33-101, in the recent case of Herd v. 
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Chambers, 158 Kan. 614, 149 P. 2d 583, may have made void many of the 
existing living trusts in Kansas today? Such pertinent facts of that case as are 
necessary to this discussion will be set out briefly. 


On August 27, 1931, Stanley N. Chambers, by an agreement in writing 
conveyed certain property in trust to the Wheeler Kelly Hagny Trust Company 
of Wichita, Kansas. The property conveyed at the time was cash in the amount 
of $53,000 but the agreement was to cover any subsequent additions of 
securities to the corpus of the trust. The agreement provided that such property 
was to be held in trust for the use and benefit of the grantor. Article 1 of the 
agreement provides that the net income from the trust estate is to be paid 
annually to Stanley N. Chambers so long as he lived, then to his wife Myrtle 
L. Chambers. On her death the principal and all earnings to be distributed in 
accordance with her last will and testament. If she should predecease him then 
it was to be distributed according to his last will and testament. Then there 
were further provisions regarding distribution if both died in a common 
accident or in case of death without a will. Following these provisions was 
the provision that, “notwithstanding the provisions hereinabove made, it is 
understood and agreed by the parties hereunder that the Grantor may from 
time to time by supplemental writings delivered to the Trustee during the 
Grantor's lifetime direct the distribution of the estate, either principal or 
income be made to other persons or corporations designated in such supple- 
mental writings. It is further agreed that such directions may be changed as 
frequently as the Grantor elects, the only limitation on such ryserved power 
being that the Grantor shall not execute any instrument in the future restricting 
or limiting the rights herein reserved to the Grantor.” Articles 2 to 10 deal 
further with the rights of the grantor and the trustee. 


On March 9, 1932, there was a supplemental writing which struck out 
certain parts of the original trust agreement in regard to division of trust estate. 
The last paragraph of this supplemental writing makes clear that no right or 
power reserved in Article 1 of the original agreement has been exhausted 
or impaired. 

The plaintiff in this action is a judgment creditor attempting to reach the 
trust estate in settlement of the judgment. Wheeler Kelly Hagny Trust Com- 
pany, the garnishee, maintains that they have no property in their control 
belonging to Stanley N. Chambers subject to garnishment. The court, however, 
in the well reasoned opinion points out that G.S. 1935, 33-101 is applicable. 
Section 33-101 reads, “all gifts and conveyances of goods and chattels, made 
in trust to the use of the person or persons making the same, shall be void 
and of no effect.” The court says that by the very terms of the trust agreement 
Stanley N. Chambers has retained full and complete control over the trust 
estate. That such control makes him sole beneficiary and by the very language 
of the statute such trusts are void and of no effect. 


In interpreting the statute the court looked to the legislative intent and 
to the history of the statute. Argument was made by counsel for the defendant 
that the trust was valid until it was shown that there was a fraudulent intent 
on the part of Chambers with respect to his creditors or others. However, the 
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court disposes of this contention by pointing out that section 2 of chapter 33 
(G.S. 1935, 33-102) was passed as part of the same bill by the same session 
of the legislature as section 1 (G.S. 1935, 33-101) and reads: “Every gift, 
grant or conveyance of lands, tenements, hereditaments, rents, goods or chattels, 
and every bond, judgment or execution, made or obtained with intent to hinder, 
delay or defraud creditors of their just and lawful debts or damages, or to 
defraud or deceive the person or persons who shall purchase such lands, tene- 
ments, hereditaments, rents, goods, or chattels, shall be deemed utterly void 
and of no effect.” In view of the two sections the court says that to hold section 
1 only applicable in cases where there is an intent to defraud requires a judicial 
finding that the legislature did a useless and senseless thing in placing it on 
the statute books; that the provisions of section 1 of the statute of frauds 
applies to conveyances in trust for the use of the persons making them, 
irrespective of fraudulent intent, and that the provisions of section 2 apply 
to conveyances made with intent to defraud creditors. This argument is further 
strengthened by a review of the history of section 1 (G.S. 1935, 33-101). It 
is stated that this statute had its origin in Stat. 3 Hen. 7, Ch. 4, enacted in 1487, 
which contained language of identical import. The court then says, “While 
fraudulent practices may have been responsible for its enactment “it was not a 
statute against frauds and had no reference to intentions whether fraudulent 
or honest.” The question immediately arises, does this statute belong in Chapter 
33 under the Statute of Frauds? Before answering this question it is essential 
that we review the circumstances under which such trusts have been questioned. 


All five cases cited under G.S. 1935, 33-101 deal with the validity of such 
trusts in regard to creditors. The court admits that in directing their attention 
to the construction to be placed upon the language of the statute they find 
very few statutory enactments identical in form or foreign decisions directly 
in point. But it is said that they can see no reason why decisions dealing with 
statutes making void as to creditors transfers of personal property made in 
trust for the use of the grantor should not be helpful and to the point. Such 
a Statute is to be found in Missouri Revised Statutes 1939, Article 5, sec. 3506, 
which reads, “Every deed of gift and conveyance of goods and chattels, in trust, 
to the use of the person so making such deed of gift or conveyance, is declared 
to be void as against creditors, existing and subsequent, and purchasers.” 


In reviewing all the cases cited in the case it is to be noted that all deal 
with the rights of creditors. The language used in Mackason’s Appeal, 42 Pa. 
330 (1862) strongly indicates the reason for such statute as the one now under 
consideration. In that case the court asked, “can the owner of property so 
dispose of it, for his own use, benefit, and support, as to put it beyond the 
reach of liability for his future debts, he being and continuing sui juris, and 
there appearing to be no reason therefor excepting to withdraw it from such 
liability, and thus retain the temporal ownership without its incidents?” This 
question was answered by the court in the negative and nearly all Pennsylvania 
decisions since 1862, in which this question has arisen, have quoted from or 
used language similar to that used in Mackason’s Appeal. Chancellor Kent, 
in vol. 4, p. 311 of his Commentaries states, ‘The policy of the law will not 
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permit property to be so limited as to remain in the grantor for life, free from 
the incidents of property, and not subject to his debts.” Only in the case of 
Sargent et al v. Burdett, 96 Ga. 111, 22 S.E. 667 (1895) can there be found 
language which would indicate that regardless of creditors or fraud that such 
a trust would be void. In that case the court bases its reasoning on the fact 
that one possessed of an estate as of his own right, holding the legal title and 
as well the beneficial use, and the same being conveyed to trustees to hold for 
his own use his own estate, with no limitations over in favor of third persons 
whose interests might in the future attach at the instant of the conveyance 
there is a merger of the title the legal effect of which would be to transfer no 
title, legal or equitable out of the grantor. Yet, it is important to note that 
this suit was based on a claim by a creditor. 


It is possible that the interpretation placed upon G.S. 1935, 33-101 by 
our court in Herd v. Chambers has the same effect as the language used in the 
case of Sargent et al v. Burdett? Our court said “we have no difficulty in 
reaching the conclusion that where a conveyance of personalty is made in trust 
for the use of the person making the same is void irrespective of any fraudulent 
intent on the part of the grantor.” 


In the decision the court calls our attention to Scott on Trusts, paragraph 
156; the Restatement of Trusts, paragraph 114c, and Kansas Annotations on 
Restatement of Trusts, paragraph 156. First a look at paragraph 156 of Scott 
on Trusts. Here we find that an owner of property may create a trust under 
which a third person takes a beneficial interest and unless fraudulent the 
creditors of the settlor cannot reach this interest. But it should be remembered 
that if fraudulent they would not reach it under section 33-101, G.S. 1935, 
but rather under section 33-102, G.S. 1935. It is then said that to the extent 
that the settlor himself takes an interest under the trust, that interest is subject 
to the claims of his creditors even though the creation of the trust was not a 
fraudulent conveyance. This certainly cannot be construed to mean that because 
the settlor makes himself a beneficiary the trust is void. Attention is directed 
to Scott on Trusts, paragraph 114, which states in effect that the settlor may 
make himself the sole beneficiary. This is further strengthened by paragraph 
339 which states “Where a person creates a trust of which he is the sole 
beneficiary, it is held by weight of authority that he can at any time terminate 
the trust and compel the trustee to reconvey the trust property to him, even 
though the purposes of the trust have not been fully accomplished.” For other 
rights of creditors where power of revocation is reserved see Scott on Trusts 
paragraph 330.12. 


Turning our attention now to the Restatement of Trusts, ch. 5, paragraph 
114 as referred to in the case under discussion, the pertinent sections are 
herewith quoted: 

“The settlor of a trust may be one of the beneficiaries or the sole bene- 


ficiary of the trust. (c) In some states there are statutes which provide that a 
transfer in trust for the benefit of the settlor is void. Such statutes are inter- 


preted as applicable only where the intended trust is for the sole benefit of 
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the settlor. Under such statutes creditors of the settlor can reach the property 
although there was no intention to defraud creditors.” 


From this we can see that such a conveyance is void when the settlor is 
the sole beneficiary, and then the last sentence seems to indicate that it is void 
only as to creditors. However, the court, by directing our attention to paragraph 
156 of the Kansas Annotations on the Restatement of Trusts, points out that 
such an interpretation might not be applicable to G.S. 1935, 33-101. Paragraph 
156 (Kan. Anno.) reads as follows: 


“Thus, there is no interest of the beneficiary to reach where the trust is 
A to B for A because such a gift or conveyance is void and of no effect. The 
creditors can reach A’s interest outside of any question of trusts. It should be 
noted, however, that the statute only applies to ‘goods and chattels’ and not 
to land. All the cases in which the above statute has been cited concern — 
conveyances in fraud of creditors, but the terms of the statute include all trusts 
of personal property where A conveys to B in trust for A.” 


Thus it would seem that conveyances where the settlor makes himself 
the sole beneficiary the trust is void. 


The court having found that Stanley N. Chambers by reserving full control 
over both the income and principal held that he was in effect the sole beneficiary 
of the trust. Such being the case, the conveyance in trust was void irrespective 
of the fact that it was a judgment creditor trying to reach the corpus of the 
trust, and irrespective of the fact that Mrs. Chambers had a contingent interest 
or expectancy which would become vested on the death of her husband if the 
corpus of the trust was not sooner divested by him. Attention is directed to 
Kansas Annotations of paragraph 114 of the Restatement of Trusts which states 
in effect that in view of G.S. 1935, 33-101, section 114c of the Restatement 
may be inapplicable as regards personal property. However, it points out that 
in Harrod v. McComas, 78 Kan. 407, 96 P. 484 (1908), that such a trust (of 
money in a bank) was valid; that “Apparently the statute is used only when 
creditors attack the trust.” 


Mr. Bogert in his works on Trusts and Trustees, paragraph 42, discusses 
the powers a settlor may retain. He states, in speaking of the settlor, “He may 
make himself cestsi with a right to income for life and with a right to demand 
part or all of the capital of the trust.” This is exactly the power which Stanley 
N. Chambers retained by the terms of the trust. In connection with the state- 
ment made by Mr. Bogert he cites the case of Harrod v. McComas, supra. In 
this case Elenora Miles, in September, 1905, entered into an agreement with 
W. K. McComas by which she conveyed and assigned to him certain personal 
property in trust, to pay to her during her natural life the income derived 
therefrom, and in case the income should prove insufficient for her support, 
then to pay to her so much of the principal as she might deem necessary, and 
at her death to pay certain funeral expenses, erect a monument, etc., and to 
pay over the balance remaining in his hands to certain grandchildren of the 
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grantor. The court held that it created a complete and executed trust. In 
Miles v. Miles, 78 Kan. 382, executed and executory trusts are distinguished. 
An executory trust being one where the beneficiary is not yet clothed with the 
equitable title but has a mere right to have some act done which will vest him 
with equitable title. While in an executed trust the beneficiary is already 
clothed with the equitable title. The court will not lend its assistance in 
enforcing an agreement to create a trust which remains executory, but will 
enforce a perfect or executed trust. In so finding the trust in Harrod v. 
McComas to be a complete and executed trust the court held in effect that 
the beneficiaries were clothed with an equitable title in spite of the fact that 
the settlor was entitled to all the income for life and so much of the principal 
as she might deem necessary which might result in all the principal being 
divested during the lifetime of the settlor. 


While the reservation of power in the trust agreement of Chambers was 
broader and gave Chambers unlimited control over the trust property it is 
difficult to see how the interests of the grandchildren, under the trust created 
by the trust agreement between Elenora Miles and W. K. McComas, had more 
of an equitable title to the property than did Mrs. Chambers under the trust 
agreement between Stanley N. Chambers and the Wheeler Kelly Hagny Trust 
Company. In both cases the interests of the beneficiaries other than the settlor 
depended on how much of the power reserved by the settlor was exercised. 
In both cases the settlor could divest the entire principal of the trust as well 
as the income. 


There are, it would seem, two important distinctions in the two cases 
which should be brought out. First, G.S. 1935, 33-101 was not raised in the 
case of Harrod v. McComas while it was the deciding factor relied on in Herd 
v. Chambers. Second, Harrod v. McComas was a case in which the heirs of 
the settlor were trying to defeat the trust; while in the case of Herd v. Chambers 
creditors were trying to reach the trust property. This last distinction seems to 
me to be a very important one. In view of the fact that all cases in which 
G. S. 1935, 33-101 has been raised have been in regard to creditors it would 
seem that the statute means “void and of no effect” as to creditors rather than 
void and of no effect. 


This may seem to be a very fine and trivial distinction but by the use of a 
hypothetical set of facts the importance of such a distinction may easily be 
shown. For example: A executes a trust agreement conveying property to B 
in trust. Under the trust agreement the income is to be paid to A for life and 
on his death the corpus of the trust to be conveyed to his minor daughter, C. 
A has reserved the power to change the trust at any time and to use so much 
of the principal as he may deem necessary. A has two sons to whom he has 
already given a considerable amount of property. The purpose in making the 
daughter beneficiary under the trust was to equalize the division of the property 
among his children. However, he at the same time reserved the above men- 
tioned rights in order to make sure he would have adequate funds for a decent 
living during his life and not be a burden on his children. The intent of the 
settlor is plain; the language of the trust agreement is unambiguous. Is it to 
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be doubted that when A dies with the trust in effect that the daughter is entitled 
to the trust property? According to the literal interpretation put upon G.S. 
1935, 33-101 in the case of Herd v. Chambers, she would not receive the 
property. The court would say that A, by the terms of the trust agreement 
had made himself sole beneficiary, and that such a conveyance was void and 
of no effect. The result would be that the property would be a part of the 
settlors estate and the heirs would take according to the statutes of descents 
and distributions. However, if the statute is interpreted to mean “void and of 
no effect” as to creditors, then the intent of the settlor will be carried out and 
justice rather than injustice done. 


However, there is a much stronger reason for saying that not all trusts, 
where unlimited power over the trust estate is reserved by the grantor, are to 
be held void and of no effect. Let us turn our attention to Chapter 67, article 
4, GS. 1935, 67-414 which reads, ‘“‘a grantor of lands, reserving an absolute 
power of revocation, shall be deemed an absolute owner as regards creditors 
and purchasers.” This indicates very clearly that an effective and perfect trust 
may be made even where absolute power of revocation is reserved. The same 
proposition is further emphasized by section 67-417 which reads, “Every 
power, beneficial or in trust, shall be irrevocable unless an authority to revoke 
it is reserved in the instrument creating the same.” While it is true that this 
chapter deals with real property can it be said that a person can create an 
effective and perfect trust of real property, with absolute power of revoca- 
tion, which will be good against all but creditors and purchasers and yet 
cannot do the same with goods and chattels? There are statutes which regu- 
late the creation of trusts concerning real property (G.S. 1935, 67-401) which 
differ from those regarding personal property, but there are no common law 
rules or statutory provisions, which have been discovered, which give the 
gtantor the right to create a perfect trust and allow the power of revocation 
in the case of real property and not in the case of personal property. 


We have already seen that by virtue of G.S. 1935, 33-102, fraudulent 
conveyances by the grantor are protected against as to both real and personal 
property. In view of the fact that Chapter 67, which deals with real property, 
provides that a conveyance of property in trust for the benefit of the grantor 
is void only as to creditors and purchasers, it would seem logical that there 
should be a corresponding statute in Chapter 58 which deals with personal 
property. But a study of Chapter 58 reveals no such corresponding statute. 
Is it not possible then, that the section now numbered G.S. 1935, 33-101, now 
under the Statute of Frauds, which our court has said, had its origin in Stat. 
3 Hen. 7, was not a statute against frauds, and had no reference to intentions 
whether fraudulent or honest, should be in Chapter 58, and be interpreted 
to mean void and of no effect as against creditors? The section would then 
correspond to G.S. 1935, 67-414. Such construction would make it possible 
to carry out the intent of the grantor, and at the same time to protect creditors 
as to conveyances of personal property in trust as does section 67-414 in regard 


to real property. 
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THE LIE-DDETECTOR IN KANSAS 
By VERNON L. WILLIAMS, 3 L 


The question of admissibility in evidence of results of the so-called “‘lie- 
detector”? was, for the first time, presented before the Kansas Supreme Court 
in the case of State v. Lowry, 163 Kan. 622. 


The question arose in the following manner: Defendant was tried on 
two counts, the first being for felonious assault, and the second for kid- 
=~ At the first trial the jury was unable to agree and was discharged. 

Upon the second trial, the defendant was found guilty of felonious assault. 
Motion for a new trial was overruled, and defendant appealed. Following 
the disagreement and discharge of the jury at the first trial, the trial court 
proposed that both the defendant and the complaining witness submit to tests 
by a “‘lie-detector,” which they agreed to do but did not agree that the results 
might be offered in evidence*; at the second trial the operator who conducted 
the test was permitted, over objection of defendant, to testify as to the results 
of the tests and give his interpretation of such results on questions bearing 
directly upon the guilt or innocence of the accused. 


In holding that the trial court erred in admitting the lie-detector evidence, 
the court said: “We are not ready to say that the lie-detector has attained 
such scientific and psychological accuracy nor its operators such sureness of 
interpretation of figures on a dial that the testimony here in question was 
competent, over objection, for submission to a jury holding the fate of the 
defendant in its hands.” 


By adopting this view our court has chosen to follow the rule as first 

laid down in Frye v. U.S., 54 D.C. App, 46, 293 Fed. 1013, decided in 1923, 
and subsequently adhered to in the great majority of cases in which the ques- 
tion has been raised. See State v. Bohner, 210 Wisc. 651, 246 N.W. 314, 
(1933); People v. Forte, 167 Misc. 868, 4 N.Y.S. 2nd 913(3), (1938); Id., 
279 N.Y. 204, 18 N.E. 2nd 31, 119 A.L.R. 1198, 1200, note; People v. Becker, 
300 Mich. 562, 2 N.W. 2nd 503; 139 A.L.R. 1171, 1174, note. All of these 
cases held there was not sufficient scientific recognition of the efficacy of the 
machine to warrant the judicial acceptance of its recordings as evidence of 
the truth or falsity of the testimony of the subject witness. 
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People v. Kenny, 167 Misc. 51, 3 N.Y.S. 2nd 348, (1938) is apparently 
the only reported case which has allowed such evidence to be admitted over 
objection. The Kansas Court expressly questioned the soundness of this deci- - 
sion. As a foundation for introduction of the instrument findings as inter- 
preted by the expert in that case, the expert testified in a preliminary exam- 
ination that he had conducted numerous tests and in all instances where his 
technique and procedure had been employed his findings had subsequently 
been confirmed by further investigation or by the results of the trial or by 
the confession of those who were examined. The court held this to be a 
proper foundation. 


In People v. Becker, supra, the court said: “Until it is established that 
reasonable certainty follows from such tests, it would be error to admit in 
evidence the result thereof.” And further, that no testimony of “‘a general 
scientific recognition of such tests” had been offered. In the Kenny case the 
expert had examined only about 6,000 persons. In State v. Bohner, supra, 
defendant offered to show that in some 10,000 examinations 75% had con- 
fessed, and the court in holding that the trial court’s refusal to admit the 
evidence was not error said this was insufficient to constitute a proper founda- 
tion for its admittance. The court added, “The present necessity for elaborate 
exposition of its theory and demonstration of its practical working, in order 
to convince the jury of its probative tendencies, together with the possibility 
of attacks upon the soundness of its underlying theory and its practical -use- 
fulness, may easily result in a trial of the lie detector rather than the issues 
in the cause.” 


It is not reasonable to assume that “general scientific recognition” may 
be based on 6,000 or 10,000 or even 100,000 such experiments. Even after 
the lie detector has gained scientific recognition, which may require millions 
of tests rather than an insignificant few, many questions still remain to be 
answered. Many different types of these mechanical detector devices are now 
being used. If one particular type were proved to be sound and reliable, what 
about the findings of a different type? Who would determine the type of 
machine to be used? What standard of education, skill, practice, and experi- 
ence would be necessary to qualify an operator of such a device? Who would 
determine the standard?® If two different persons used two different lie- 
detectors, would the results be the same? Even if two different persons used 
the same machine, would the results be the same? If not, who would deter- 
mine the one to be relied upon? Would it devolve upon the jury to evaluate 
which was correct and would they be sufficiently trained to do so? The answers 
to these inquiries are not within the immediate grasp of the writer, nor, appar- 
ently, within the present reach of the courts. Many of the solutions must ulti- 
mately come from the proponents of the lie-detector themselves. If the results 
were determined to be of reasonable scientific certainty, would they be admis- 
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sible over defendant’s objection or refusal to testify? A few writers think this 
would not violate the rule of self-incrimination. 37 Harvard Law Rev., 1138; 
N.Y. Law Journal, Oct. 5, 1935, p. 1134. 

In view of the present status of the lie-detector and its operators, I believe 
that the Kansas Court correctly ruled against the admissibility of lie-detector 
evidence. However, criticism should presently be restricted to its use in court. 
As our court said, “All this is not to discredit the lie-detector as an instrument 
of utility and value. Its usefulness has been amply demonstrated by detective 
agencies, police departments and other law-enforcement agencies conducting 
criminal investigations. It is also being frequently employed in matters other 
than investigation of crimes. By its use admissions and confessions are fre- 
quently secured, and facts developed which assist in further discoveries. Such 
admissions and confessions, if otherwise competent, have generally been 

‘ admitted, and no reason now appears why they should not be admitted.” 

There is no doubt that the lie-detector is useful in the investigation of 
crime, and may point to evidence which is competent, but until such time as 
a sufficient number of tests have been conducted, computed, analyzed and 
found to be reasonably sure of results and a suitable standard of qualification 
established and maintained for the operators to insure uniform interpretation 
of results, the lie-detector has no place in the court room. 


CASE NOTES 


TORTS — NEGLIGENT INTERFERENCE WITH RELATIONAL INTEREST — 
GOVERNMENT-SOLDIER RELATION 


“The value of relational interest in dealing with tort cases has not been generally rec- 
ognized. It has been in large measure ignored or else classified as a property interest. It 
deserves a place alongside of personality and Property. Recently in United States v. 
Standard Oil Co. of Cal., 332 U. S. 301, 67 S Ct 1604 this relational interest was the 
theory on which the government sought to recover damage for an injury to the sovereign- 
soldier relationship. 

In 1944, a soldier was hit and injured by a Standard Oil Company truck driven by 
an employee of the company. As a result of the accident the soldier was hospitalized for 
29 days at an expense to the government of $123.45 hospitalization and $69.31 pay. The 
soldier signed a release to the company for a consideration of $300. The government 
then brought this action to recover the expenditures made by it as a result of the negli- 
gence of the defendant. The District Court? had little difficulty returning a verdict and 
— for the government basing its reasoning very heavily on Attorney-General v. 
Valle-Jones (1935) 2 K.B. 217, a similar situation there existing where the English court 
allowed the government to recover. The lower court recognized a “status” between 
sovereign and soldier “more legislative than contractual” with determination on the basis 
of master-servant rules. The Circuit Court® reversed the District Court and the Supreme 
Court granted certiorari, and affirmed the Circuit Court. The majority discussed the 
analogy of master-servant, husband-wife, and the parent-child relationships and con- 
cluded that the government-soldier relationship differed, that the problem involved was 
chiefly one of federal fiscal policy and stated, “In view of these considerations, exercise 
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of judicial ‘age to establish the new liability not only would be intruding within a 
field properly within Congress’ control and as to a matter concerning which it (Con- 
gress) has not seen fit to take action.” 


The dissent by Mr. Justice Jackson takes the view that such expenses as here sued 
for would be a liability of the wrongdoer to the husband in case of i the wife; 
to the parent in case of injury to the child; or to the civilian himself if he bore the costs. 
He says, “As a matter of justice, I see no reason why taxpayers of the United States 
should relieve a wrongdoer of part of his normal liability for personal injury when the 
victim of negligence happens to be a soldier.” . . . “If there is one function which I 
should think we would Rel free to exercise under a Constitution which vests in us judi- 
cial power, it would be to apply well established common law principles to a case whose 
only novelty is in facts.” 

This question has arisen in but a few cases. Most of these cases recognize a situation 
or relation analogous to that of master-servant and dicuss it on that basis, and they say 
that in the case of negligent injuries to the servant the master’s right to recover has 
become an anomoly in the law,‘ and the right of the master would not be recognized in 
the absence of a showing of malice on the part of the wrongdoer. These cases present an 
interesting problem. Should the courts recognize that a relational interest exists and has 
been harmed or should they struggle to discover a property interest and if none can be 
found deny a recovery to the person who has sustained damage through the negligence 
of a third party wrongdoer. 

LEONARD A. MILLIGAN, 2 L. 


INCOME TAXES — PROPERTY TRANSFERRED AS ALIMONY 


The case of Pappenheimer v. Allen, Sth Cir., 164 F.2d 428, is of interest because 
of the present high rate of divorce and the tax consequences involved. 

The petitioner was divorced from his wife in 1939 by final decree of the Superior 
Court of Fulton County, Georgia. A separation agreement, providing for alimony and 
maintenance, was incorporated into the final decree, and one of the stipulations provided 
that Mrs. Pappenheimer was to have the right to live in a house owned by the petitioner 
until she died or remarried or until both of the children married, reached 23 or volun- 
tarily left their mother whichever first occurred. 


The petitioner in his tax return for the year 1942 deducted $2400 as the rental 
value of the residence on the grounds that it was a periodic payment under a valid decree 
of divorce within the provisions of section 22(k) of the Code. Mrs. Pappenheimer’s 
tenancy under the agreement terminated August 1943 and petitioner took a deduction of 
$1400 for the seven months of her occupancy in that year. 


The question presented was whether the husband who retained title to the property 
might deduct from his gross income in the years in question an amount equal to the 
rental value of the residence occupied by his former wife. 


Sub-section (k) was added to section 22 of the Code (Gross Income) by the Act 
of 1942. Its purpose was to treat alimony payments, which meet its provisions requiring 
periodic payments or payments in installments extending over a period of more than ten 
(10) years from the date of such decree, as income of the spouse receiving them, and 
thereby relieve the other spouse of the tax burden upon whatever part of such payments 
is includible in his gross income. 


Section 23 of the Code (Deductions from Gross Income) was amended by adding 
sub-section (u) to allow a deduction to the husband of payments includible in the gross 
income of the wife under 22(k). However the husband is not allowed a deduction under 
23 (u) for any periodic payments attributable to property transferred in discharge of 


337 Pa. 1, 10 A(2d) 434; U.S. 
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Commonwealth Law Reports, 227; U. S. v. Atlantic Coast Line R, Co. (1946), 64 F Supp 289. 
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his legal —— which under section 22(k) or section 171 (Alimony Trusts) are 
stated not to be includible in the husband’s gross income. (Senate Finance Committee 
Report No. 1631 77th Cong., 2nd Sess., pp 83-87. 1 Mertens 5.23). 


Pappenheimer urged that the monthly rental values were periodic payments attrib- 
utable to property transferred in discharge of a legal marital obligation and therefore 
made income to his wife under section 22(k). 


The Code does not define the term periodic payments. The District Court stated 
that periodic payments were the specific “cash” payments made under the terms of the 
decree. The Circuit Court of Appeals, while not expressly affirming the lower court’s 
definition, agreed that the enjoyment of the residence by the wife was not a periodic 
payment but a single right to occupy under the terms of the agreement. 


In a desire to tread on more solid ground the court recognized that even if the rental 
value was a “periodic — it was attributable to property transferred and cited that 
portion of section 22(k) which states that, ‘‘such amounts received as are attributable to 
property so transferred shall not be included in the gross income of the husband.” This 
must be read in connection with 23(u) which states that because of that provision in 
22(k) the husband can have no deduction. 


It may be noted that while the court easily could have disposed of the issue on a 
plain interpretation of section 22(k), petitioner's claim lacks merit for another reason. 
In order to deduct the rental values from his gross income he would have had to show 
such amounts as income in his return for the years in question. He did not include the 
rental values in his gross income and for that reason he could not claim the deduction. 
(Reynard Corporation v. Comm., 37 BTA 552.) 


Although the point is not raised in the case, petitioner could have taken a deduc- 
tion for taxes paid on the property under 23(c) and interest paid on indebtedness if 
any was outstanding against the property under 23(b), if he did not choose to take the 
standard deduction agony under 23(aa). He could not, however, claim a deduction 
for depreciation under 23(1) because the property was not used in a trade or business 
nor held for the production of income; neither could he deduct insurance premiums 
paid on the house because they are a personal expense and non-deductible under 24(a). 


It is also important to note, as pointed out in the opinion, that the payments 
attributable to property transferred are includible in the gross income of the wife and 
that they are not taxable income to the husband. 

HAROLD Q. LONGENECKER, 2 L. 


PLEADING — CONSTRUCTION OF PETITION ON DEMURRER — NEGLIGENCE 
ACTION 


An interesting question of pleading was presented to the Supreme Court of Kansas 
in Horton v. Atchison, T. & S. F. Rly. Co., 161 Kan. 403, 168 P.(2d) 928 (1946). The 
case was before the court on an appeal from an order sustaining defendant's demurrer 
to the petition. All members of the court agreed that the rule was well settled that on 
demurrer the plaintiff was entitled to have the petition interpreted liberally in his favor 
as to any indefiniteness or uncertainty in its allegations and to have all inferences reason- 
ably to be drawn therefrom resolved in his favor. However, the court divided four to 
three as to the application of the rule. 


The action was one for damages to plaintiff's truck which was struck at an inter- 
section by one of defendant's trains. The petition attempted to allege a cause of action 
in negligence, the specific acts of negligence on the part of defendant being the failure 
to blow the whistle and ring the bell of the locomotive on approaching the intersection, 
and the speed of the train at the intersection. Although the petition was short it went 
very much in detail as to the description of the situation at the crossing and the conduct 
of the plaintiff's employee, who was driving at the time, in approaching and crossing the 
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tracks. It alleged that there were three tracks which crossed the road at the intersection ; 
that the track nearest the driver as he approached the crossin “Baas nage Pagers 
other two were main lines; that the defendant had placed boxcars on the side track, 
about 45 adjacent cars to the southwest of the intersection and a great number of cars 
to the northeast; that the nearest car on both. sides of the crossing was approximately 90 
feet. It was further alleged that as the driver approached the crossing he stopped within 
five feet of the side and looked both ways for approaching trains on either of the 
other two tracks; that when he looked to the southwest he could see 300 or 400 feet and 
saw no train coming; that he looked back over the row of boxcars for smoke or other 
signs of an approaching train and heard none; that he then started across the intersection 
and had gotten almost across when defendant's train struck the right rear corner of the 
truck. It was defendant’s contention that these allegations clearly disclosed that plain- 
tiff's driver was guilty of contributory negligence without which the accident would not 
have occurred. 

The majority of the court agreed with the defendant and affirmed the order sus- 
taining defendant's demurrer pointing out that plaintiff had ample time to amend his 
petition to state a cause of action if the facts warranted it. The dient opined that the 
petition stated a cause of action and that to interpret the petition as was done by the 
majority would require the plaintiff to anticipate every item of conduct which might 
tend to show him negligent and negative each of them in his petition. The two diver- 
gent views are ably expounded in the two opinions. 


As will be seen from both opinions the court as a whole agrees that all inferences 
on demurrer should be made in plaintiff's favor. Certainly this should be true since it 
seems to be the rule in Kansas that contributory negligence is an affirmative defense to be 
pleaded and proved by the defendant. Therefore, when the majority opinion states that 
plaintiff was negligent in not stopping on the track on which the boxcars were standing 
to look for approaching trains on the other tracks, it is construing the inferences against 
him. The petition did not state that there was not an engine attached to the boxcars. 
It did not state that there was. It may be assumed that the plaintiff did not know 
whether there was or not. 


CHARLES M. Bass, 3 L 
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Don’t Be Sorry. Maybe you'd better grab a 
suitcase and head towards Wichita. Looks like 
the annual bar meeting is going to be pretty 


* 


Religious Corporations. Art. 12.-Sec. 3, Kansas 
Constitution: ‘The title to all property of reli- 
gious corporations, shall vest in trustees, whose 
election shall be by the members of such cor- 
porations.” G.S. 1935, 17-232 carried out the 
constitutional provision. The corporation code 
of 1939 repealed this section. 


* 


Misunderstanding. Many seem to have over- 
looked the constitution and assumed that with 
the repeal of 17-232, trustees of religious cor- 
porations are no longer required. In 1940 the 
Supreme Court in The Board of Trustees et al v. 
The Mount Carmel Community Cemetery et al, 
152 Kansas 243, 248 remarked, “Under our 
state constitution, the title to property of reli- 
gious corporations is vested in the trustees. 
What trustees? The body of trustees represent- 
ing the religious corporation, undoubtedly.” 
Undoubtedly the constitution still prevails. 


* 


Religious Corporations. What are? Churches, 
of course. What of a missionary society? Or a 
group owning property where Mexicans are 
taught the Bible? Or a Kansas Baptist associ- 
ation or convention of churches? What of a 
Y.M.C.A. or Y.W.C.A.? Or a church camp 
association with its camp grounds? 


* 


Importance. Our tax laws on religious property 
are very liberal but there is a tendency to tighten 
up. For instance a church buys a valuable site 
for a building. To exempt the site from tax- 
ation a Bible school is conducted in an old resi- 
dence on the site? How far can this go? With 
zoning ordinances it becomes necessary to deter- 
mine the status of various organizations. Shall 
a Y.M.C.A. be placed in the same category with 
a church? 


What Is “Religious”? Certainly, aside from a 
church organization, the purposes as stated in 
the charter or articles of incorporation, are deter- 
minative. Is a Y.M.C.A. a religious corpora- 
tion? What about the title to its property? 
Should it have a board of trustees? Lester 
Morris, Wichita attorney, so heid and I think 
properly, of the local association. It did not 
have a board of trustees. Each association in 
Kansas has a different statement of purpose. 
The “Y” is used here as an illustration. There 
are many other groups which may come in the 
same classification. 


Straight Talk. “A people who proclaim their 
civil liberties but extend them only to preferred 
groups, start down the path to totalitarianism,” 
says Associate Justice of the Supreme Court, 
Wm. O. Douglas. Have we already started 
down the path? 


Jury Tampering. Says Jones, ‘There isn’t any 
such thing. Forget it.” Maybe so. Maybe not. 
In State v. Richmond, 96. K. 603, the court said 
in part, “One juror arose . . . . and his examina- 
tion disclosed that some person, to him un- 
known, had handed him a note offering him 
$90 to acquit the defendant.” He believed the 
defendant or his attorneys were in some way 
responsible for the communication. The lower 
court denied the motion to discharge the jury 
which ruling was affirmed. “Unless an abuse of 
discretion is shown the court’s action should be 
upheld.” * 


Let’s Examine. Is there much effort to tamper 
with juries? Most any sharp witted jury baliff 
can tell you of many instances where an effort 
has been made to reach jurors. This refers to 
times where they are confined. How often it 
happens where they are not confined, no one 
knows. Seldom are reports made to the court. 
This is quite understandable. Either the juror 
is amenable, dismisses the matter as unimpor- 
tant, is ashamed to tell, afraid he may be scolded 
or perhaps thinks it is none of the court’s busi- 
ness. 
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Is the Juror Influenced? Sometimes, certainly. 
But he will not tell about it. One type may 
succumb to the offer; another may be insulted 
and be prejudiced against the side for which the 
offer is made. Both are influenced and preju- 
diced. 

* 


The Answer. The Supreme Court has not been 
able to answer. And the district judge? Again 
we must deal with human equations. 

If it’s been a long, tiresome case the judge 
may take the easy course and find there was no 
prejudice. Or he may discharge the jury and 
order a new trial. Certainly he cannot clear the 
juror’s mind or the suspicion of fellow jurors. 
The human mind is something no one has yet 
been able to fathom entirely. The Supreme 
Court said, supra, “Obviously, it would not do 
to lay down a rule that in all such situations the 
jury must be discharged, for that would offer a 
premium upon corruption and encourage at- 
tempts to tamper with juries.” 


* 


Parolees. “It is impossible to live a parole 
because of stringent regulations” is the com- 
plaint of an inmate of a state penitentiary. He 
says he would rather finish his sentence than 
take a chance on violation of a parole and lose 
his “good time allowance.” The warden an- 
swers that all the regulations boil down to one, 
to wit: “live right.” And then adds; ‘‘A parolee 
can do anything I can do except DRINK ALCO. 
HOL.” That ought to answer some questions 
this coming autumn. 
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G. I1.’s Again. The G.I. lawyer is tougher on 
his fellow G.I. than lawyer who stayed at 
home. That is true when he is a client, when 
he is on the other side. That's admi 
those who know and is another of those after- 
maths of war. ‘i 


Demurrers, etc. This subject is causing some 
commotion among lawyers and judges. Some 
eight years ago the Supreme Court dismissed an 
appeal from a motion for judgment on the 
pleadings, Gas Service Co. v. Consolidated Gas 
Usilities Co., 150 Kansas 715, which has always 
seemed to me to have been wrong. A demurrer 
to the petition had been overruled and no appeal 


# 
gs 


‘taken. The Supreme Court took the position that 


the motion for judgment having raised the same 
question as raised by the demurrer and no 
appeal having been taken in that, then no 
appeal could be taken on the ruling on the 
motion for judgment. ; 

ke 


Last Bar Journal. This ruling seems to have 
caused a lot of comment and difference of opin- 
ion in Kansas. Prof. Schuyler W. Jackson, of 
Washburn Law School, has an able discussion 
of demurrers and res adjudicata in the February 
Journal. His conclusion is worthy of real con- 
sideration. " 


Politics. Now we shall see if Kansas can keep 
a level head in what may well be one of the 
sharpest political contests in years. To get a 
first hand preview of what's ahead, mix with the 
lawyers at Wichita May 21, 22. But remember 
we just had a grand jury which found no evil 
here, at least none worthy of indictment. 
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Vernon Coss and I had a good visit 
about a good many of the younger group 
one day at lunch in Medicine Lodge. Ver- 
non did say he would like to hear from 
any and all his old friends. 

Earl Taggert, as this is written, is in a 
hospital in Wichita recuperating from a 
minor operation. I saw Jim in Welling- 
ton; he told me of his father’s illness. 
Here's hoping, Earl, you make the Bar 
Meet 


Al Orr of Medicine Lodge broke down 
a year ago. He was confined to his home, 
where it became increasingly difficult for 
Mrs. Orr to look after him. She fell about 
six months ago and broke her hip. They 
both went to the hospital. He died about 
March 15th, and she died two weeks later. 

Manford Holly is opening an office in 
the Insurance Building at Wichita. He’s 
leaving the Fleeson firm to open on his 
own. 

W. L. Sayres of Hill City has not been 
very well for the past year, and his brother, 
John I. Sayres, is in the hospital with little 
hope of recovery of any permanency. 

Clark, Chipman and Clark is the new 
firm of Western Kansas. W. L. has been 
at Hoxie a good many years. Ken, his son, 
and Marion Chipman, his son-in-law, are 
recent graduates. The offices will be main- 
tained at Hoxie and Hill City. W. L. 
Clark has just returned from a ninety-day 
vacation in Texas. 


Judge W. I. Langmade of Oberlin died 
in December of last year. My friends in 
Oberlin don’t keep me very well posted on 
town events. No wonder I make mistakes 
and lose track of what lawyers do and do 
not practice in the community. Judge 
Langmade had been in Oberlin for a good 
many years. Not only was he a landmark 
in the county affairs, but an ardent fisher- 
man as well. ' 

Clarence Simon died at Leoti April 12th. 
Clarence was just getting to the place 
where he had begun to taper off some. He 
intended, I know, to get a little out of 
living. He died too soon. 

H. Q. Rogers of Larned died March 
25th at the age of 85. He too, had been 
in Western Kansas for many years. 

Bill Vernon of Larned is going to Que- 
bec for a conference of Rotary Governors. 
From there he goes to Rio de Janeiro for 
the International Meeting some time in 
May. Looks like our Bill is getting to be 
not only an international traveler, but a 
figure of some parts in Rotary. 

Ollie Witterman has just been made 
General Counsel for the Wood River Oil 
Company, with general offices on the 
whole fifth floor of the KFH Building 
at Wichita. Ollie has not learned to look 
like an executive yet, he should have had 
further instruction from Charlie Jones. 

Charlie Tucker and Rellis Eastman, 
both of Liberal, Kansas, died the same 
week. The last time I saw Tuck, he 
thought he had the old ailment whipped. 
Apparently he didn’t. Rellis Eastman had 
been sick for several years. 

Clair V. Owens is a recent addition to 
the Sedgwick County Bar. He is in with 
Sid Brick, with offices in the Beacon 
Building. 
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Margaret McGurna, lost a sister 
about Feb. 7th, she was buried at Topeka. 
I have not seen Miss McGurnahan to 
learn the particulars, but I know the Bar 
extends sympathy. 

Marion Beatty is now associated with 
Allen and Ascough at Topeka. Judge Allen 
has a lot to say for Marion as did Ace, 
when at different times they both told 
me of the arrangement. 

Charlie Rooney and Ed Webber have 
formed a partnership with the firm name 
of Rooney and Webber. Another change 
in Topeka is the firm of Crane, Martin 
and Snyder, Harry Snyder is the boy who 
spark plugged the Bar show last year 
in Topeka. 

Judge Oscar Raines died at the age of 
82, he retired from the office about five 
years ago. The funeral was the same day 
as Miss McGurnahan’s sister. 


Roy McCue has announced for State 
Senator from Shawnee. 

Wm. C. Karnazes announces the open- 
ing of his office for the general practice 
of law at Suite 16, Daniels Bldg. 644 
Kansas Ave., Kansas City, Kan. Good 
luck Bill. 

Senator Al Herrod of Kansas City, Kan. 
was p badly shaken up in an automo- 
bile accident the night of Dec. 16th. 
— seem to be very satisfactory. He 
will be out and going again very soon. 

I understand Bart Griffith has retired 
from politics. Beryl Johnson has an- 
nounced for Judge of the District Court 
as a candidate for the place left vacant 
by Judge Klein who is not a candidate 

is year, 

Clayton Kline is in New York and has 
been most of the winter. Bal Jeffrey said 
it was business and indicated Clayton had 
been snowbound in the big city. 

Frank Eresch closed for the city of 
Topeka a $600,000 addition to the airport. 
He negotiated with the contractors and 
airlines, coming in and out of Topeka, 
and from what I heard it puts that town 
on the —— a first class airport. Good 
work Frank. 

I had lunch with Jim Smith the other 
day in Topeka. He indicated all the gas 
refund checks should be in the mail by 
March 15th. This is indeed good news 
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for us users. The 11 million dollar 
fund is very rapidly being depleted. 

The Circuit Court Judges were all in 
To making ready to the Osteo- 

case on Wednesday, Feb. 11th. Judge 
hillips, Bratton, Murrah and Huxman 
were all present and ready to listen to Bob 
NeSmith of Wichita present his side of 
the case. 

Fifty-seven boys took the Bar Feb. 
9th, 10th and 11th. All passed but two 
and they will the next time, I am sure. 

Merle Loughridge of Garnett died of 
a heart attack while attending the funeral 
of a friend on Feb. 20th at Garnett. 

Bob Allen has opened up an office at 
Wichita in the Beacon Bldg., leaving 
Harry Gillig in the Kaufman Building. 1 
think Bob is sharing an office with Fred 
Alley, Henry Marts and Lee Meador, but 
is on his own now. 

im Noone has also opened his own 
office at 133 West Douglas in Wichita. I 
only had a short talk with him but will 
see him next time. 

Freddie Mann is now with the Wheeler, 
Topeka. 7 gaa and Goodell me in 

0 is arrangement was made about 
Jan. 1st. Charlie McClintock has gone in 
the Ratner, Allen office in Freddie's place. 
Looks like every one is pleased. 

Clell Barton has become identified with 
the town of Concordia and the county of 
Cloud. Very soon after opening his office 
he secured one probate matter and one 
insurance matter; made him think the 
ple up there were more than generous. 

Cloyd Pugh seems to be getting started 
at Minneapolis, Kansas. He has his own 
office and equipment ready for all who 
may enter to seek counsel. 

Howard Engleman and John Que Royce 
are in the office at Salina with Litowich, 
Royce, Hampton and Dunham. 

John Crowthers is back at the old 
homestead with his father, Crowthers and 
Johnson at Salina. 

Charlie Knapp has gone down to Cof- 
feyville to take part of the load off the 
shoulders of his father, Dallas Knapp. 

John Brookens of Westmoreland and I 
had a good visit one rainy day recently. 
He reports business good, and his father 
so much better than he has been, he is 
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getting down to the office every day and 
faking’ his turn at the bat as usual. 

John Woelk has opened an office at 
Russell, Kansas. He called me by phone 
recently and told me of his new location. 
Good luck John. 

Marion Chipman has an office going in 
Hill City. That should be a spot to 
open, if for no other reason than to keep 
Ben Birney company. 

Hal Davis and Ken Wilkie have gotten 
together on a new partnership with offices 
in the Bank of Topeka Bldg. I saw Hal 
the other day. He told me the firm had 
been in existence for some time, owing 
to lack of office space, the announcement 
had been delayed. 


Lowe Harris, General Counsel for the 
Bell Telephone Co. passed away about 
March 1st. I didn’t see the notice, in fact, 
had not heard the report until Earl Swar- 
ner told me of it while we were coming 
up on the train from Topeka. 

Charlie Hill has opened an office in the 
Globe Bldg. at Pittsburg, Kansas. Simeon 
Webb has taken Charlie under his wing 
for the present. 

Bill Litowich, as this is written the 
middle of March, is in St. Luke’s Hos- 
pital in Kansas City. I just came from 
there, after a visit with Bill and Mrs. 
Litowich. Bill hopes to be out and going 
again in the very near future. 


Homer Davis has taken over the Ben 
Endres office at Leavenworth. He is wind- 
ing up the Endres affairs and taking on 
some new ones of his own. 

Albert Poznik has opened up an office 
in Neodesha. He wrote me of the event 
after I drove through the town the day 
before. Sorry I did not know he was there, 
would have stopped in to see him. 

Neale Hambleton of Olathe has a new 
daughter, born Dec. 20th. He says she 
arrived in time for Christmas. John Dar- 
rough had twins presented to him by Mrs. 
Darrough about the same time. John 
always did do things in a big way. 

Charlie Clark has moved in with Carl 
Ballweg at Cottonwood Falls. I didn’t see 
Carl, he was home sick, but Charlie said 
he liked the connection. 

Jack Hoover has been appointed by Gov. 
Carlson to the newly created Johnson 
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County Magistrate Court as Judge for a 
term of one year. ‘This is a new court 
established by the Legislature in 1947 to 
take the place of all J.P. Courts through- 
out the county. After the expiration of 
Jack's term, ee elect for four years. 
I suspect this part of the load from 
the of Judge Kirkpatrick who, as 
usual, has too much to do. 

Bill Thompson of Hoxie has retired 
from the practice. Alex Fromme took 
over the li and the office building 
went to a retail store. Alex says he may 
build an office on the Main street when 
his brother Joe gets out of Law School and 
back home. 

Langdon Morgan of Hugoton went to 
Salina to lend his advice and counsel to 
the home basketball team. I understand 
Beloit took Hugoton out of the tourna- 
ment. Too bad Langdon you couldn't 
bring home the bacon. 

Bob Blackburn, Tudor Hampton and 
Don Foss have moved over to new and 
enlarged quarters on the corner of the 
Main street in Great Bend. Mel Nuss 
moved into the quarters left vacant by 
the firm. Everyone has a new office and 
as far as I could see all were happy. 

Fred Conner took his wife to Wichita 
for a visit with the doctors. Fred says she 
is improving. This, of course, is good 
news. She has had quite a siege of bad 
luck. 

I took $50.00 of Herb Diets’ money out 
of town with me when I left his office. 
Don’t think he missed it as he had a hat 
full of it in plain view. Looked like In- 
come Tax fees to me. 

I didn’t see many of the Great Bend 
boys. Couldn’t find a place in town to 
sleep; it’s worse than Topeka. 

Verne Webber, Marvin Thompson, Sam 
Young and Neal Hotchkiss were all doing 
business at La Crosse. Sam Young had just 
gotten home from California. 

Ed Schwartzkopf and Shorty Elias were 
also very much in evidence. I missed 
seeing Mr. Russell for some reason. 

Walker Smith is bedded down in Cliff 
Holland’s new office, one of those uptown 
affairs with glass blocks, weldwood walls, 
etc., real ritzy looking place. Walker says 
they don’t come too good for him, he likes 
the best. 
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Floyd Kirkman burned out some time in 
November, lost most of his books and 
office stuff. Since then he has not found 
suitable quarters to re-open, so is practicing 
from his home. 

Herb Holland is remodeling his build- 
ing as well as his office. He says it is 
slow work. 

Charlie Boyle has gotten to be the 
Income Tax King of Russell. Boy, how he 
does grind them out. 

Duffy Hindman at Stockton has a boy 
by the name of Stan Kryl in with him 
who was for a while with Judge Walter 
Huxman. Duffy also has a new secretary 
by the name of Miss Wallace. Duffy says 
they not only run the office but run him 
as well. 

I met Cecil Frey in Scott City. He is 
looking for a place to hang a shingle. I 
took quite a shine to the boy and felt 
disposed to help him until he told me he 
was Hap Hazzard’s son-in-law. I then 
declared he didn’t need any help. What 
he needed was endurance. 

Charlie Rauh moved into the First Na- 
tional Bank Bldg. at Hutchinson. He, as 
far as I know, is a candidate for the 
House again. 

Stevenson and Woleslagel at Sterling 
would like to contact a young man looking 
for a connection with an established law 
firm. 

Bill Miller, the illustrious younger 
brother of Harry and Lloyd, has associated 
himself with the Martindell, Carey, Brown 
and Brabets firm of Hutchinson. Bill 
just came down from Ann Arbor. 


Cecil Bloomer, County Attorney of Os- 
borne, has been “fewdin” with the Serv- 
ice Men’s Club on slot machines. The 
Service Men couldn’t understand the pro- 
cedure and didn’t think it applied to 
Osborne and Downs. Ces was about to 
show them the Arn letter. 

Nemo Else has moved to New Mexico, 
as far as anyone seems to know. Dallas 
Cordill is in the old Else office and fixed 
it up to look like a real place. It is quite 
a credit to Osborne. 

Tillie Tillman is sporting a new Buick 
automobile, and Omar Gregory a bunch 
of new law books I sold him recently. 
Don Magaw is running again for the 


House, and Harve McCaslin has been in 
Kansas City for hospital treatment. They 
must have treated him rough as he was 
home the day I was in Osborne. Wayne 
McCaslin of Stockton told me his father 
is much better than he was a year ago. 

Ray Stein at Beloit says he is not 
only very much pleased with his reception 
in Beloit, but very agreeably — at 
his income. Looks like Ray is doing all 
right by himself. rf 

Dick Young, a good boy in Ralph 
Noah’s office at Beloit, told me he is the 
great grandson of my old friend I. D. 
Young who had an office in Beloit for so 
many years. Ralph and Catherine were, 
as usual, journeying to some other port. 

Don Lang of Scott City is planning 
some changes in his office. I may be at 
liberty to write about the change before 
this article goes to press. In the meantime, 
Don is acting as Judge Pro Tem for Judge 
Fred Evans of Garden City whose health 
has not been so good recently. 

Harold Lewis and Chuck Fleming must 
be doing all right. Harold bought a book 
and Chuck bought a sound scriber the day 
I was at Scott City. 

Harrison Smith has opened an office 
at Garden City; he was in Atchison before 
the war. Harrison stopped in to see me 
one day at Kansas City. He seems to like 
the pros of the Garden City boom, 
says he is doing all right now. 

Walt Urban and Ted Metz, both of 
Lincoln, have new offices. Ted bought a 
building and remodeled the upstairs. He 
has a fine office, built-in cases and all that 
goes with it, but forgot the plumbing. He 
goes home, I think, most of the time. 
Walt built a little white stucco building, 
inlaid linoleum floors, glass partitions, air 
conditioner, etc., but he can’t get any 
furniture. That is, the kind hé wants. 

Ben Marshall is still County Attorney, 
Mayor of the town, and general spiritual 
as well as legal advisor of Lincoln. He 
says he doesn’t need any office, all he needs 
is time to look after the folks. John Mc- 
Curdy is vacationing at Excelsior Springs 
as this is written. 

Ray Briman has moved in with Charlie 
Rooney and Ed Webber at Topeka. I 
haven't seen him but Doc Daugherty told 
me of the change. 
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I had a long chat with Harry Colmery 
recently, the first time I have seen him for 
some time. He told me all about the 
American Air Lines and the American 
outfit that fly from here over there. He 
seemed to be as conversant with Midway, 
Guam and all the adjoining islands as I 
am with the streets at home. I enjoyed 
hearing an account of air passenger travel 
from one who knows. 


Cliff Morgan took time out to send me 
a special invitation to the Institute held 
at Newton Feb. 25th for the benefit of the 
home County and surrounding Counties. I 
intended to make it, but the snow, rain 
and sleet in Nebraska proved too much 
for me. Was snowbound in Lincoln. Sorry 
Cliff and thanks. 

Lyle Stryker died Feb. 28th at the hos- 
pital in Independence. He was stricken 
with a heart attack. J. L. handled the 
Ben Paulen campaign and has for many 
years been very much interested in Repub- 
lican politics. Mrs. Stryker died some 
thirty years ago. J. L. had two hobbies; 
one was his flower garden, the other his 
office in which he had oil intings valued 
at many thousands of dollars besides his 
very extensive library. Rex Lafferty, the 
junior partner, will carry on in his own 
office. 

Al Cole and Harry Crosswhite got to- 
gether at Holton. Harry took over Al’s 
office lock, stock and barrel. Looks like 
Al likes Washington and Harry likes 
Holton. 

C. W. Spencer died March 15th at 
Sedan. He had quite an abstract plant in 
connection with the office in which Mrs. 
Spencer did a large portion of the office 
work. I assume she will carry on. I don’t 
know whether Gene is planning on taking 
over or whether she is at home. 


Larry a son-in-law of George 
Benson of El Dorado, a neophyte, is 
opening an office in Fredonia April 1st. 
I saw Larry at El Dorado just before he 
moved over to Fredonia. Good luck, Larry. 
Page Benson, the second son of Judge 
Benson, is in the office at El Dorado under 
the firm name of Benson, Benson and 
Benson. Judge Benson outdoes McVey, 
McVey and McVey of Independence in 
that he has a son-in-law to back up on if 
he needs another member. 
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Enos Hook moved over with Foulston, 
Gerety and Butler at Wichita as of April 
1st. I didn’t see Enos, Sid told me of the 
change. 


Sam Bartlett of Wichita has been in 
Chicago for a hospital check-up. He has 
been under the weather for the past few 
months, went to Chicago, and now is.back 
on the road to recovery. Arnold Todd is 
another of the Wichita boys who has 
been laid up for repairs. He has had a 
three weeks vacation in the hospital, but is 


-out now and putting in half days at the 


office. 


Paul Stephens of Neodesha has been 
ordered to report to Fitzsimmons General 
Hospital at Denver. Seems the Army has 
its own idea about what Paul should do 
about his back ailment. I saw him recently 
in Neodesha. 


Ora McClelland seems very happy over 
the prospect of going to Philadelphia to 
the National Convention, said it would 
be another new experience. I attended 
the Republican Convention at Wichita 
March 29th, looked to me like a Bar Con- 
vention. I think half the Bar was in attend- 
ance, at any rate I saw a lot of lawyers. 


I went in to check on Lloyd Miller and 
Art Brewster at the telephone office in 
Kansas City, Mo., and found both of them 
out. Lloyd has been advanced to the 
General Attorneyship for Western Mis- 
souri and the Kansas territory. This all 
came through on April 5th from St. Louis. 
All the friends “a acquaintances of the 
Kansas City office will be glad to hear 
of the promotion. 


Willard Haynes, Charlie Schnider and 
Everett Steerman were all guests of Beryl 
Johnson Monday at Topeka. The boys 
looked longingly at the dried up Elks Bar, 
finally decided to eat without the benefit 
of beverage. Willard told me the Wyan- 
dotte County Bar was holding an Institute 
the day he was in Topeka, April Sth. 

A new P.A.D. Chapter was organized 
in Wichita March 27th; Bob Allen Presi- 
dent, Everett Fettis Vice President, Tom 
Woods Secretary and Treasurer. They will 
hold open house for all the visiting 
P.A.D.’s on the mezzanine floor of the 
Hotel Lassen during the Bar meeting. 
They ask you to come, rest and refresh. 
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The following Kansas attorneys have 
been prominently mentioned as candi- 
dates for the 1949 Senate: 


Those who probably will seek reelection 
and who were members of the 1947 Leg- 
islature: 


Ben F. Bowers, Ottawa 

Elmer Euwer, Goodland 

Paul Wunsch, Kingman 

Riley W. MacGregor, Medicine Lodge 

Bill Kahrs, Wichita 

George Templar, Arkansas City 

Elmer Columbia, Parsons 

John Ettling, Kinsley (may be a can- 
didate) 

M. V. B. Van DeMark, Concordia 

‘Richard C. Woodward, El Dorado 

Al Herrod, Kansas City 


Four former members of past sessions 
may become candidates and they are: 
(Senate) 

James Porter, To 


William Ryan, Clay Center 


Casey Jones, Olathe 
I. M. Platt, Junction City 


Other attorneys mentioned as candidates 
for the State Senate are: 

Rupert G. Martin, Lyons 

Walter E. Hembrow, Council Grove 


Roy McCue, Topeka 
Arthur Stanley, Seats City 
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The following attorneys have been 
prominently mentioned as candidates for 
the House: 

Tony Immel, Iola 

Howard Hudson, Fort Scott 

Paul Bailey, Hiawatha 

Walter McGinnis, El Dorado 

Robert Patterson, Columbus 

Jay T. Botts, Coldwater 

C. E. Cushenberry, Oberlin 

Frank Dillenback, Troy 

Chas. D. Stough, Lawrence 

Kathryn Tarwater, Howard 

Harry E. Crosswhite, Holton 

Raymond Carr, Mission 

John Murray, Leavenworth 

Theo M. Metz, Lincoln 

Oliver D. Rinehardt, Paola 

Richard Becker, Coffeyville 

J. C. Tillotson, Norton 

C. O. Lutz, Sharon Springs 

Paul W. Stephens, Neodesha 

Myles C. Stevens, Kansas City 

Blake Williamson, Kansas City 

Garner E. Shriver, Wichita 

Dale M. Bryant, Wichita 

Jack Renn, Arkansas City 

Grover C. Dunn, Arkansas City 

The political leaders of Seward coun 
are also urging Charles Vance, Liberal, 
to be a candidate 

Each and all are, of course, subject to 
the will and ballot of the people at the 
polls at election time. 





ADVERTISING 451 








Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
‘@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


TALLIS monroe 





Barney L. Allis, President Frank L. Ripple, Meseger 























“Yes, I'm a popular guy these days,” says Reddy Kilowatt. 
“They are calling on me for electric cooking, water heating, lighting 
and for a lot of additional uses in industries and stores. 

“That's why K. G. & E. is putting in a new turbine-generator 
that will make 30,000 of me every hour. It'll be operating by late 
next summer and then | won't have to: worry — there'll be plenty 


of electricity for everyone. 

“Meantime, I'm meeting all the demands for my service — 
and I'm going to keep on doing it unless some major break-down 
that can't be foreseen comes along and temporarily slows me down." 


~ Reddy Kilowatt 


Kansas Qa eer COMPANY 


Llectricity ts Cheaper 
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AN ELEVENTH FEATURE 


For sixty-six years the Lawyers’ Edition of the 
United States Supreme Court Reports has been 
an outstanding set. The ten outstanding features 


of this set were: 
1. Full opinions from the record. 
2. Briefs of counsel. 
3. The inclusion of Rose’s Notes, which gives 
the judicial history of each decision. 
4. The great Co-op Digest. 
5. Accurate headnotes. 
6. A careful Table of Caees. 
7. A Table of Statutes by popular name. 
8. Attractive formats. 
9. Annotation references. 
10. Sixteen or more Advance Sheets each Term. 


Beginning with the 1947 Jew, in addition to all 
these features, we publish with each case an 
epitome showing the facts, the holding, and the 
individual views of judges. 


WRITE US FOR A SAMPLE ADVANCE SHEET 


The Lawyers Co-operative Publishing Co. 


ROCHESTER 3, NEW YORK 
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Reputation 


Based on Achievement 


Since its founding in 1873, Shepard’s 
Citations has pioneered the develop- 
ment of the citation phase of legal 
research. The adoption of the case 
system and present standing of the 
company testify to the soundness of 
this basic policy. 


Shepard’s Citations enjoys a notable 
reputation among members of the 
legal profession. Judges and lawyers 
know they can depend on it with 
confidence. 


. 


Shepard’s Citations 
Colorado Springs 
Colorado 


Copyright, 1948, by The Frank Shepard Company 

















Do You Know... 


There Is No Need of Waiting Longer to Enjoy 
the Convenience of Automatic Hot Water 
at the Turn of the Faucet? 


AUTOMATIC 
GAS WATER HEATERS 


ARE AVAILABLE FOR IMMEDIATE DELIVERY 


For modern living your family needs an automatic 
Gas Water Heater with a storage tank big enough 
to meet all your hot water requirements. For econ- — 
omy in operation, for extra years of service, be 
sure you install an automatic Gas Water Heater 
of proper size. 





GUIDE TO THE RIGHT SIZE 
Automatic Gas Water Heaters 


Number Bathrooms | Number Bedrooms | Sterege Copecity, Gollons 
lor2 30 
3 or4 40 
2or3 40 
4o0r5 50 

3 50 


4o0r5 75 
Approved by American Gas Association 









































See Your Plumber os Wates Heater Dectes 


Tut Gas ServiceCo. 


Natural Gar for home and Andubtry 
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lppearance és Mora 


ARROW SHIRTS 


mi HLE Place To Go For The 
Brands You Know! 


KNOX HATS 


CLOTHING . COMPANY 
TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 





The Latchstring Is Always Out! 


ll find a real welcome and genuine my oo am awaits you 
bh vt Jayhawk; Topeka’s newest and finest hotel. 


© 300 Modern attractive ° Convenient, Easy to find 
rooms Location 


° Air Cogdisioned Coffee ° Reasonable, moderate rates 
d Dining R 


Shop an ieee * Complete Banquet and Ball 
© Garage and Theatre in Room Facilities — Roof 
connection Garden 


| JAYHAWK pore. JAYHAWK torsxa 














LAW LIBRARY FOR SALE 


Large Law Library, including many State Reports and Texts — 
Arkansas, Missouri, Texas, Oklahoma, Kansas. 


Send for complete list. 


THE DEMING INVESTMENT COMPANY 
OSWEGO, KANSAS 
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The moment you step iato 
the Hotel Lassen lobby in Wichita you 
are conscious of the restful surround- 

ings, and refreshing humidity- 
controlled atmosphere of this 
friendly hotel. We ossure you, 
your visit with us will be @ pleasont 


NEW MODERN YOU HAVE NEVER BREATHED SUCH HEALTHFUL 
AIR CONDITIONING PURIFIED AIR. Se eres ae See 
SUMMER AND WINTER CONTROLLED THE YEAR ‘ROUND. 








For a Snack or Between-Meal Refreshment 
vist THE TRAIL “stata” 


OPEN 24 HOURS EVERY DAY 











We are less crowded Air-conditioned guest rooms, 


FRIDAY, SATURDAY YS coffee shop, ball room, com- 
and SUNDAY Lp, Ss mittee rooms, convention hall 


Plan Your Gir WN 
Visit to ater WALTER 


Wichita ait . 
on Weekends pl ag : SCHIMMEL 


If Possible 


How under SCHIMMEL Direction 








GENERAL INDEX 


GENERAL INDEX 


VOLUME XVI — NUMBERS 1, 2, 3, 4 


Page 
A 


Abstracts, Examination of (A) 
Abstracts, Marking (C) 
Administrative Procedure Code (A) 
Allen, Otis (A) 
Annual Meeting of 1948— Program for 375 
Arrest — Search — Seizure (K.U.).............. 388 
Articles of War, Proposed Changes (C) 100 





Barnett, R. S 
Bartlett, Samuel E. (A) 
Brown, Wesley E. (A) 
Budgets, The Kansas Law (A) 


Business Organizations — Tax 
Problems (A) 

Book Reviews 
Law of Crime by William L. Burdick 220 


The Peoples Court by 
Edward C. Fisher. 318 














Carlson, Frank (A) 149 
Case Notes. 223-319-417-439 


City Attorneys 
First Annual Convention of (A) 


Organize (A) 


Committees of Association 
Assignments 


Communications to the 
ditor 100-219-317-379 


Community Property Law (A) 

Corrick, Franklin (A) 337 
Curative Acts (A) 180 
Cushenbery, L. F. (A) 352 





























Dalton, Jesse N. (A) 
Demurrers and Res Judicata (A) 
Diets, Herbert (A) 
Ditzen, Paul H. (C) 
Divorce, Make Easier (A) 








Effect of Proration upon Implied 
Covenants (A) 


Comments on (A) 








Ferguson, Robert E. (A) 
Fireside Chats 








Gard, Spencer (A) 


General Statutes Supplement 
Publication 


Grotewohl, L. A. (A) 








H 
Hash —Country Style. -104-256-323-445 
Helvering, Guy T., In Memoriam. 

t 


Instructions and Special Questions (A) 160 


Jj 


Jackson, Schuyler W. (A) 
Judges, Selection and Tenure of (A) 


Kansas Legal Institutes (1947-48) 
King, Willard J. (C) 





L 


Layman’s Interest in the Law (A) 


Legislation 
Budget Law of Kansas (A) 


Rules and Regulations (A) 
Lewis, Phillip H. (A) 
Lie Detector in Kansas (W.U.)...............- 437 











Making The Record (A) 

Membership Roster (1947)..............-c..----- 114 
By Counties (1947) 125 
Nonresident members (1947)................ 137 

Mexican Taxes (A) 302 


Mines and Minerals —Effect of Death of 
Landowner on Mineral Leases and 
Royalty Rights (C) 


Morgan, Langdon L. (A) 
Motor Vehicle Cases (A) 











Northwestern Kansas Bar Association 
— report 211 





Past Presidents of Association. 
Pierpont, Grover. 
Poland, Melvin C. (W.U.)......-..-.--ccscssee-se- 430 
President’s Address. 54 


Probate Law 
Problems in (A) 278 


Proceedings of 65th Annual Session...... 51 
Putnam, James W. (A) 











Remainders, Conflict in Law? (K.U.).... 381 


Rent Control 
Administrative Determination of 
Maximum Rents under Housing 
and Rent Act of 1947 (A).................. 355 


Rexroad, James H 
Royalties and Mineral Deeds (A) 


Rules and Regulations of State 
Agencies (A) 


Ruppenthal, J. C 








211-219-318 





$s 


Schoeppel, Andrew F. (A).......-..-..cse.-- i 
Scott, W. R. (K.U.) 
Schroeder, J. E. (A) 
Slough, M. C. (K.U.) 
Smith, James Barclay (A) 
Spelling it Out (E) 
Stanley, W.. E. (A) 
State Library, Additions to. 

Statutory Law — Neglect Cited (E)........ 
Stavely, A. K. (A) 




















‘Supreme Court of United States 


The Coming Test of the (A)................ 362 


T 


Taxation — Budget Law of Kansas (A) 347 
Tax Foreclosures (A) 
Templar, George (A) 
Thurman, Samuel D., Jr. (A) 


Trusts Created for Benefit of 
Settlor (W.U.) 











U 
Uniform Legislation, Report of Kansas 
Commissioners (A) 


University of Kansas 
School of Law Section 








Vv 


Van Cleave, Thomas M. 
Veeder, Kirk C. (A) 
Villepigue, E. P. (A) 











w 


Walker, D. Arthur (A) 42 


Washburn University of Topeka 
School of Law Section 429 


Williams, Vernon C. (W.U.)..........--+---- 437 
Wingerd, W. S. (A) 
Winters, Glenn R. (A) 
Workmen’s Compensation Act (A) 




















